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IS A MAN JUSTIFIED IN KILLING HIS 
FATHER-IN-LAW WHO ATTEMPTS TO TAKE 
HIS WIFE FROM HIM. 

Some of the saddest pictures in life arise 
out of bitterness and disagreements in the 
family relations, and not the least serious are 
those following the marriage of a beloved 
daughter to a man whom her parents do not 
approve. In such cases generally, the story 
of the gay Lochinvar and the irate father in 
pursuit, is reenacted in real life. 

From the earliest times there has been a 
never-settled controversy as to which relation 
is the closest, that of parent and child or of 
husband and wife. The bible answers the 
question unequivocally by declaring that mar- 
riage makes the two parties to that status 
one. ‘The common law embodies that declar- 
ation as one of its fundamental rules in de- 
fining the domestic relations. The bible goes 
still further and says the parties to the mar- 
riage state should forsake father and mother 
and cleave to each other. While this last 
exhortation may be a little idealic, as far as 
the actual facts seems to demonstrate, yet we 
have no doubt that the majority of people ap- 
prove the sentiment there stated, and no leg- 
islature or court would think of establishing 


_arule that in any wise ran contrary thereto. 


In fact, every move of the government is an 
effort to realize this sentiment. Thus the 
courts give the husband a right to drive his 
mother-in-law out of the house, and the wife 


the right to extort damages from her father- |, 
| if, preventing this, he was in danger of death 


in-law for alienating her husband’s affections. 

In a recent case, however, one of our state 
courts of last resort, in a very interesting 
case, has gone further and held that a hus- 
band has the right to kill hie wife’s father in 
order to prevent the latter from taking hi 
wife and child away from him, or in attempt- 
ing to prevent him from removing her from 
the house of her father. Cole v. State (Tex. 
Cr. App.), 75 S. W. Rep. 527. In thiscase, de- 
fendant and wife was living with the deceased, 
the latter’s father. Between the father-in-law 
and the son-in-law there was constant 
friction, until the latter told his wife that 
he couldn’t live there any longer. She seemed 





to be of the same mind and agreed to leave 
with him, but was afraid of her father’s 
anger. They prepared to leave stealthily, 
but were surprised and overtaken by the de- 
ceased, who demanded the return of his 
daughter. In the scuffle which followed, 
the son-in-law drew a _ revolver and 
shot his father-in-law through the heart. It 
would be unnecessary to go into a detailed 
statement of all the troubles, criminations, 
and recriminations and threats testified as 
having been made by deceased against 
appellant; and the numerous troubles that 
were brought about by reason of these facts 
between appellant and his wife. It is evident 
that his married life had not been strewn with 
roses. The state met this view of the case 
by showing that on occasions deceased had 
assisted appellant financially and otherwise, 
and had manifested evidences of kindness. 
These matters pro and con were spas- 
modic and at intervals. There is no ques- 
tion upon either side of the fact tliat appel- 
lant and his wife thought it incumbent upon 
them to stealthily leave the home of deceased 
for fear of serious troubles if appellant un- 
dertook to carry his wife away. 

The court in rendering its decision in favor 
of the defendant, said: ‘‘Defendant insists 
that in regard to manslaughter, if deceased 
was seeking to take appellant’s wife and child 
from him to prevent him carrying them away, 
and was approaching him for that purpose, 
and wasin the act of doing so, and he shot 
and killed to prevent this, it would be man- 
slaughter. This would be such provocation 
as would require a pertinent charge on man- 
slaughter; and if it was necessary to prevent 
deceased from taking the wife and child, and 


or serious bodily injury, then it would be 
justifiable homicide. The same principles 
would govern under these circumstances as 
in case of illegal arrest, and subject to the 
same limitations; and appellant would have 
the same right to kill as would his wife if she 
were resisting the alleged arrest or attempt to 
detain her. We believe these phases of the 
law should have been directly and pertinently 
submitted. Appellant had the legal right to 
the company and custody of his wife and 
child, and deceased had no authority to pre- 
vent it. If it was necessary to kill deceased. 


in order to prevent deceased killing him or 
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taking his wife and child from him, and thus 
endangering him in life or serious injury, he 
would be justified—that is, he could repel 
force with force until the attempted wrong 
was prevented; and, if this resulted in death 
of deceased, appellant would be justified, but 
if he was infuriated to such an extent that his 
mind was incapable of cool reflection, by rea- 
son of the fact that deceased was trying to 
take his wife, and child from him, and it was 
not necessary to kill to prevent this, as above 
stated, and the killing occurred simply be- 
cause of this provocation, it would be man- 
slaughter. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE — APPLICATION OF THE DOC- 
TRINE OF RES Ipsa LOQUITUR TO THE BURNING 
OF A FUSE IN AN ELECTRIC CAR. — Any case 
throwing any light on the interesting and increas- 
ingly frequent application of the doctrine of res 
ipsa loquitur, is eagerly seized by the profession, 
especially that particular branch of it interested 
in the prosecution of ‘‘damage”’ suits against the 
large corporations. We have such a case inCas- 
sidy v. Old Colony Street Railway Co., decided 
September, 1903, by the supreme court of Massa- 
chusetts and reported in 68 N. E. Rep. 10. It is 
there held that the ordinary burning out of a 
fuse used to prevent an excessive amount of elec- 
tricity entering the motors of an electric street 
car is not prima facie evidence of negligence in an 
action for injuries to a passenger alleged to have 
been caused thereby; but that where the flame 
was not the instantaneous and harmless flame re- 
sulting from the burning out of a fuse in proper 
condition, the fuse is presumptively defective, 
and the doctrine of res ipsa loquitur applies and 
makes out a prima facie case of negligence against 
the defendant. The action in this case was for 
injuries caused by the burning out of a fuse, and 
the expert evidence on both sides showed that 
the report, flash, and vapor-like puff attendant 
on the burning out of a fuse in proper condition 
was instantaneous and harmless. ‘The evidence in 
this case, however, established that the fuse on 
the car in question was located directly under 
plaintiff’s seat, and that the burning thereof was 
attended with a flame lasting a few seconds, 
which partly enveloped plaintiff and burned her 
face and clothing. The court discusses in a very 
interesting manner as follows: 

‘A fuse of the character above described is in 
general use upon cars run by electrical power. 
It is a safety device, and the evidence in this case 
shows that, in view of the rapid action of 
electricity, the practical difficulty of controlling 
it at all times, the inability of the motorman to 
ascertain the amount of power upon the wires or 





on the motors, the variable weight of the load to 
be carried, the reasonably necessary conditions of 
the traffic as to weight of machinery and cost of 
transportation, it is a proper device. It is in- 
tended to prevent harm to the machinery which 
otherwise might result from the practically 
unavoidable fluctuations of the power. The fuse 
is expected to burn out when, for any cause, the 
electrical current exceeds its carrying capacity ; 
and the evidence of the experts in this case shows 
that in the ordinary operation of cars properly 
wired and equipped such an event is liable often 
to happen without negligence upon the part of 
any one. When, therefore, a fuse burns out, it 
can not be said that the connection between the 
occurrence and negligence is such as, in the ab- 
sence of other evidence, to justify the conclusion 
that the result was due to negligence. As well 
might it be said that the escape of steam from 
the safety valve of a locomotive engine momen- 
tarily stopping at a station is evidence of negli- 
gence. The ordinary burning out of a fuse, 
therefore, is not prima facie evidence of negli- 
gence; and, if there had been nothing else in this 
case, the defendant would have been entitled to a 
verdict. But the jury may properly have found that 
there was something else in this case. The ex- 
pert evidence on both sides showed that the re- 
port, flash, and vapor-like puff attendant upon 
the burning out of a fuse like this when in proper 
condition are instantaneous and harmless and no 
physical injury, either by burning or by an 
electrical shock, could be expected to result there- 
from. The evidence for the plaintiff tended, 
however, to show something more than a mere 
instantaneous, harmless flash. * * * There 
was evidence tending to show. that the flames 
existed longenough to burn. * * * There was 
evidence therefore, which would warrant the con- 
clusion that the intensity and duration of the 
flame produced by this explosion was greatly in 
excess of what could have been the result if the 
fuse had been in proper condition and that this 
imperfect condition of the fuse could have been dis- 
covered by the use of reasonable care. Such being 
the case, the defendant was not entitled to the 
ruling requésted. [i. e. what the doctrine of 
res ipsa loquitur did not apply.) And the jury 
were properly instructed that the matter was 
before them to decide how far negligence could be 
inferred from the accident itself. 

The defendant also contended that, even if orig- 
inally the doctrine would have been applicable, 
the plaintiff had lost or waived her rights under 
that doctrine, because, instead of resting her case 
solely upon it, she undertook to go further, and 
show particularly the cause of the accident. This 
position is not tenable and the court so held. An 
unsuccessful attempt to prove by direct evidence 
the precise cause of an accident does not estop 
the plaintiff from relying upon the presumptions 
applicable to it. 
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THE FIRM AS A LEGAL PERSON. 


Any intelligent man familiar with mercantile 
ideas when called on to explain the nature of 
partnership, will say that the firm is a combina- 
tien for business purvoses which has its own 
property, and contracts its own debts for the pay- 
ment of which it is primarily responsible, but for 
which the individual partners are, ex officio, sure- 
ties; that each partner is an agent authorized to 
act for the firm in any matter within the scope of 
its business, and that the firm may have dealings 
with its members, as it may with any other agent; 
that in their partnership accounts, they credit 
each partner with his contribution to the capital, 
and charge the firm with the same, and in gen- 
eral, carry their own firm and other firms on the 
books as distinct and separate persons just as they 
do individuals and corporations. This is exactly 
the legal theory of partnership alike in the Roman 
law, in the law of continental Europe, in the law 
of Scotland,! and in the law of Louisiana.? Here 
are some declarations of the same tenor from 
common law sources. 

‘The partnership is a distinct thing from the 
partners themselves.*’* 

‘sPartnership is a sort of agency, but a very pe- 
culiar one. You can not grasp the notion of 
agency, properly speaking, unless you grasp the 
notion of the existence of the firm as a separate 
entity from the existence of the partners; a no- 
tion which was well grasped by the old Roman 
lawyers, and which was partly understood in the 
courts of equity before it was a part of the whole 
law of the land as it is now.’’* 

‘‘The partnership as such has its own property 
and its own creditors, as distinct from the indi- 
vidual property of its members and their individ- 
ual creditors.’’5 

‘‘A partnership is considered in law as an arti- 
ficial person, or being, distinct from the individ- 
uals composing it.’’® 

‘Although individuals compose partnerships, 
yet the partnership is a legal entity, distinct and 
different from the persons who constitute its 
component parts.’’? 

‘*A partnership is a distinct entity having its 
own property, debts and credits. For the pur- 
poses for which it was created it is a person, and 
as such is recognized by the law.’’® 

‘*The partnership for most legal purposes is a 
distinct entity: having its own property, capable 
of contracting separate debts.’’® : 

“The firm owns the property. holds the busi- 
ness, and owes the debts.’*!° 


1 Bell, Law of Scotland, sec. 357. 

2Smith v. MeMicken (1848), 3 La. Ann. 319; Saloy 
v. Albrecht (1865), 17 Jd. 75; Succession of Pilcher 
(1887), 39 Jd. 365. 

3 Forsyth v. Woods (1870), 11 Wall. 484. 

4 Pooley v. Driver (1876), 5 Ch. Div. 476. 

5 Bulger v. Rosa (1890), 119 N. Y. 465. 

6 Curtis vy. Hollingshead (1834), 14 N. J. L. 410. 

7 Henry v. Anderson (1881), 77 Ind. 363. 

8 Roop v. Herron.(18838), 15 Neb. 80. 

» Robertson vy. Corsett (1878), 39 Mich. 784. 

10 Cross v. Nat. Bank (1876),.17 Kan. 340. 





‘‘A partnership in contemplation of law, is an 
= | distinct from the members who compose 

‘“¢ A partnership, or joint stock company, is just 
as distinct and palpable an entity in the idea of 
the law, as distinguished from the individuals 
composing it, as is a corporation; and can con- 
tract as an individualized and unified party with 
an individual person who is a member thereof, as 
effectively as a corporation can contract with 
one of its stockholders.”’!2 

Some other cases explicitly recognizing the 
firm as a separate entity are collected in a note.1!% 
All this looks very unanimous. Such an array of 
authority ought to suffice to establish in the com- 
mon law a doctrine supported by all the other 
civilized law in the world, as well as by the ac- 
ceptance of business men in all civilized coun- 
tries. But curiously enough it is quite as easy to 
make up from these jurisdictions just cited and 
from others equally weighty, a similar list of au- 
thorities to the effect that the property ofa firm is 
the property of the partners, and the debts of a 
firm are the debts of the partners, and common 
law courts know nothing about any entity in a 
partnership other than the individuals who com- 
pose it. 

It is the purpose of this paper to apply this 
doctrine of the personality of the firm as a test to 
the large and instructive class of cases dealing 
with the distribution of firm assets in liquidation. 
These cases compel the courts, wittingly or other- 
wise, to take one position or the other, and as 
they are less affected by statutes than are most 
portions of the law directly involving this ques- 
tion, an examination of them to ascertain how the 
courts treat partnerships, rather than what they 
say about them, will go far toward determining 
what the common law doctrine really is. 

A much cited case from a court that has always 
been specially strong in theoretical knowledge of 
the law is Howe v. Lawrence.!4 One of two 
partners sold out to the other, who agreed to pay 
the firm debts. The continuing partner failed 
shortly afterward, and it then appeared that the 
firm was insolvent at the time of dissolution, but 
that the partners did not know it, and the sale 
was made in good faith to effect a dissolution. A 
firm creditor claimed a preference in firm assets 
remaining in specie. It was held that by the dis- 
solution the firm assets became the individual as- 
sets of the continuing partner, and firm creditors 
lost their right; but that if the firm had been dis- 


11 Teague v. Lindsey (1894), 106 Ala. 278. 

12 Walker v. Wait (1878), 50 Vt. 676. 

13 Johnson v. Smith (1841), Morris*, (Iowa), 105; 
Burrows v. Leech (1898), 116 Mich. 32; Jackson Bank 
v. Durfey (1895), 72 Miss. 971; Menagh v. Whitwell 
(1873), 52 N. Y. 146; Bank v. Burt (1883), 98 N. Y. 
245; Ransom v. Van Deventer (1863), 41 Barb. 307; 
Arnold v. Hagerman (1888), 45 N. J. Eq. 186; Don- 
nally v. Ryan (1861), 41 Pa. St. 310; Haines & Co.’s 
Estate (1896), 176 Pa. St. 365; Richards v. LeVeille 
(1895), 44 Neb. 43; Case v. Beauregard (1878), 99 U.S, 
119. 

49 Cush. (1856) 553. 
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solved with knowledge of the insolvency and for 
purpose of destroying the priority of firm credi- 
tors, then the transfer of the retiring partner 
would have been void for fraud, and rights would 
have remained unchanged. 

In Coover’s Appeal,!* it appeared that a cred- 
itor of one partner levied an execution on his in- 
terest in a stock of goods belonging to the firm; 
then three creditors of the other partner each 
levied executions on his interest; then firm 
creditors levied executions on the stock. It was 
held that so long as any partner retains an inter- 
est in the firm assets, he has a right approximat- 
ing a lien to insist on their application to the pay- 
ment of firm debts instead of the individual debts 
of the partners; and that firm creditors may 
avail themselves of this equity of the partners, 
and so secure a preference. But that if each 
member of the firm sells his interest, or has it sold 
out on execution against him, then the firm assets 
are gone, and the lien of the partners is gone, 
and, therefore, the preference of the firm credi- 
tors. Since, however, it is the sale and not the 
levy that divests title, the lien of the firm credi- 
tors here attached before the equity of the part- 
ners was extinguished, and they were entitled to 
their preference. 

In Sisgler v. Knox County Bank,!® W and §, 
partners, and insolvent, sold the entire assets of 
the firm in payment of individual debts of W 
amounting to $1,230.94, and firm debts amounting 
to $2,000 on which these same creditors of W were 
indorsers. This was the full value of the assets. 
Firm creditors sought to hold the vendees as 
trustees for their benefit to the extent of the indi- 
vidual indebtedness included in the consideration. 
This was refused, the court saving that it would 
hamper business intolerably if mere insolvency in 
the popular sense, were held to terminate the 
power of partners to dispose of their assets, prior 
to the institution of any proceedings for winding 
up. 

In an English case, K, of K. & Co.,!7 while 
transactions were pending which resulted in the 
insolvency of the firm, drew out £4,000, with- 
drawable at any time, receiving bills of exchange 
therefor indorsed by the firm to him. He died 
without cashing them, and firm and individual 
creditors both claimed the proceeds. They were 
given to the firm creditors, with an intimation, 
however, that if they had reached the hands of K 
before the proceedings were instituted, firm cred- 
itors could not have followed them. 

In Hoare v. Oriental Bank Corporation,!* C 
and H, partners, joined with two others in a joint 
and several bond binding ‘‘any two, three or four 
of them”’ as sureties for S in a matter not con- 
nected with the firm business. 
members were adjudged insolvent. The partners 
each scheduled this bond as an individual liability. 


15 29 Pa. St. (1857) 9. 

16 8 Ohio St. (1858) 511. 

17 Inre Kemptner (1869), L. R. 8 Eq. 286. 
182 App. Cas. (1877) 589. 


The firm and its ° 





The obligee claimed the right to prove against 
the firm assets. This was allowed, the court say- 
ing that the bond was the equivalent of the joint 
and several bond of the two partners; that there 
is no difference between joint and firm debts; and 
that the obligee might elect to prove either 
against the firm or the individuals. > 

Shortly after this decision came Case v. Beau- 
regard,!® in the United States Supreme Court. 
Here B, M and G, partners in a street railway in 
New Orleans, owed their local bank, of which M 
was president, $237,000. Firm and partners were 
insolvent. M was largely indebted to the United 
States for public moneys procured by bim from 
the assistant treasurer at New Orleans. G trans- 
ferred his interest in the firm toa New York 
bank. A few days later, in May, 1867, M and G 
both transferred their interests to the United 
States to apply on M’s debt. The United States 
on August 21, 1867, sold the property thus 
acquired for $228,000. On October 15, 1867, the 
vendees joined with B in ‘an act of fusion,” 
transferring all the property of the original firm 
to a corporation.?° The local bank failed, and in 
1869 its receiver brought suit in equity against 
the corporation, the partners, and the various 
transferees, alleging that the firm was insolvent 
at the time of all these transactions; that the 
bank, as a firm creditor, had a privileged claim 
on the assets, as the transferees all knew, and the 
transfers were fraudulent as against it; and that 
the assets in the hands of the corporation ought 
to beapplied onits debt. The circuit court dis- 
missed the bill for want of equity. and this decis- 
ion was affirmed. The court says: 

“No doubt the effects of a partnership belong 
to it so long as it continues in existence, and not 
to the individuals who compose it. The right of 
each partner extends only to a share of what may 
remain after the payment of the debts of the firm 
and the settlement of its accounts. Growing out 
of this right, or rather included init is the right 
to have the partnership property applied to the 
payment of the partnership debts in preference 
to those of any individual partner. This is an 
equity the partners have as between themselves, 
and in certain circumstances it inures to the bene- 
fit of the creditors of the firm. The latter are 
said to have a privilege or preference, sometimes 
loosely denominated a lien, to have the debts due 
to them paid out of the assets of a firm in course 
of liquidation, to the exclusion of the creditors of 
its several members. Their equity, however, isa 
derivative one. It is not held or enforceable in 
their own right. It is practically a subrogation 

to the — St tue individual partner, to be made 
effective only through him. Hence if he is not in 
a condition to cntente it, the creditors of the firm 
can not be. Rice v. Barnard, 20 Vt. 479; 

Appeal of the York County Bank, 32 Pa, St. 446. 
But so long as the equity of the partner remains 
in him, so long as he retains an interest in the 
firm assets, as a partner, a court of equity will 
allow the creditors of the firm to avail themselves 


19 99 U. S. (1878) 119. 

20 See the opinion, not the statement of facts for the 
dates, but read the date of the transfer to the United 
States as 1867 instead of 1869. 
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of his equity, and enforce, through it, the appli- 
cation of those assets primarily to the payment of 
debts due them,whenever the property comes un- 
der its administration. 

It is indispensable, however, to such relief, 
when the creditors are as in the present case, 
simple contract creditors, that the partnership 
property should be within the control of the 
court, and in the course of administration, brought 
there by the bankruptcy of the firm, or by an 
assignment, or by the creation of a trust in some 
mode. This is because neither the partners nor 
the joint creditors have any specific lien, nor is 
there any trust that can be enforced until the 
property has passed in custodiam legis. Other 
property can be followed only after a judgment at 
law has been obtained, and execution has proved 
frnitless. 

So if before the interposition of the court is 
asked the property has ceased to belong to the 
partnership, if by a bona fide transfer it has be- 
come the several property either of one partner 
or of a third person, the equities of the partners 
are extinguished, and consequently the derivative 
equities of the creditors are atanend. * * * * 

The joint estate is converted into the separate 
estate of the assignee by force of the contract of 
assignment. And it makes no difference whether 
the retiring partner sells to the other partner or 
to a third person, or whether the sale is made by 
him or under a judgment against him. In either 
case his equity is gone. “ . ° ” 

The bill, it is true, charges that the severa! 
transfers of tbe partners were illegal and fraudu- 
lent, without specifying wherein the fraud con- 
sisted. The charge seems to be only a legal con- 
clusion from the fact that some of the transfers 
were made for the payment of the private debts 
of the avsignors. Conceding such to have been 
the case, it was a frand upon the other partners, 
if a fraud at all, rather than upon the joint 
creditors—a fraud which those partners could 
waive, and which was subsequently waived by 
the act of fusion.”’ 

Another case which appears with great regu- 
larity on briefs for creditors of the individual 
partners, is Woodmansie v. Holcomb.?! In pass- 


ing upon the refusal of an instruction the court: 


says: 

‘While the partnership remains in existence 
and is solvent, we think it has the right, with 
the consent of all its members and upon bona fide 
consideration, to sell and transfer the firm 
property in payment of the individual debt of one 
of the firm. Under such circumstances. the 
transfer could not be held to be a fraud upon the 
firm creditors. The decisions of the courts have 
gone farther than this, and althongh not unanim- 
ous the weight of authority seems to be that mere 
insolvency, where no actual fraud intervenes. will 
not deprive the partners of their legal control 
over the property and of the right to dispose of 
the same as they may choose.”’ 

The doctrine of Case v. Beauregard was 
broadly affirmed in Fitzpatrick v. Flannagan,?? 
and Huiscamp v. Moline Wagon Co.,?* and there 
are a multitude of other decisions of thesame 
general tenor.?4 The courts which rendered 


21 34 Kan. (1885) 35. 

22 106 U. S. (1882) 648. 

28 121 U. S. (1886) 310. 

*4 McKinney v. Rosenhand (1885), 23 Fed. Rep. 785; 
Coffin v. Day (1888), 34 Fed, Rep, 687; Reynolds v. 








these decisions were obviously of those who know 
nothing about any entity in a partnership other 
than the individuals who compose it. At least 
they did not at the time know that the question 
of the separate personality of the firm had any 
bearing on the matter in hand. The propositions 
quoted from Case v. Beauregard, contain the gist 
of all the cases cited. These cases constitute an 
imposing array, but they do not settle these 
propositions even in their own jurisdictions. In 
fact, if the final conclusion of this paper is sound, 
there is in that whole quotation scarcely an entire 
sentence after the first two that is good law. We 
will turn now briefly to some of the cases that 
reach an opposite result. 

In Elliott v. Stevens,?5 E was, in legal effect, a 
silent partner of H, though as between them- 
selves each owned specific parts of the stock. H 
mortgaged some of his portion to E for his indi- 
vidual debt. Firm creditors having a judgment 
against H which they found difficulty in satisfy- 
ing, when they learned of E’s connection with 
the business, levied on the mortgaged property, 
and claimed priority. The contention was sus- 
tained. 

‘So far as the partnership is concerned, the 
mortgage was without consideration. The part- 
nership funds out of which partnership debts 
were to be satisfied, had received nothing for it, 
and if the property was to be regarded as part- 
nership property, the mortgage was not valid as 
against creditors of the firm. Elliott was him- 
self a partner, and knew the facts, and is of 
course chargeable with notice.” 

In Wilson v. Robertson,?* a firm of two made 
an assignment for the benefit of creditors, pre- 
ferring individual debts of one partner. The as- 
signment was held void for actual fraud. The 
court says: 

“The firm is not liable for the private debts of 
one of its members, nor is there any liability rest- 
ing upon the other members in respect to those 
debts. Anappropriation of firm property to pay 
the individual debts of one of the partners, is, in 
effect, a gift from the firm to the partner—a res- 


Johnson (1891), 54 Ark. 449; Rouse v. Wallace (1897) 
10 Colo. App. 93; Allen v. Center Valley Co. (1851), 21 
Conn. 180; Bates v. Callender (1883), 3 Dak. 256; Lee 
v. Bradley Fertilizer (‘o. (Fla. 1908), 38 So. Rep. 456; 
Veal v. Keeley Co. (1890), 86 Ga. 130; Farwell v. Hus- 
ton (1894), 151 Ill. 239; Smith v. Smith (1898), 87 
Iowa, 93; Johnston v. Robuck (1898), 104 Iowa, 523; 
Purple v. Farrington (1889), 119 Ind. 164; Bank v. 
Heekman (1897), 148 Ind. 490; Kincaid v. Nat. Wall 
Paper Co. (1901), 63 Kan. 288; Couchman v. Maupin 
(1879), 78 Ky. 33; Burrows vy. Leech (1898), 116 Mich. 
82; Peck-Goddard Merc. Co. v. McCune (1894), 122 
Mo. 426; Noyes v. Ross (1899), 23 Mon. 425; Saunders 
v. Reilly (1887), 105 N. Y. 12; Allen v. Grissom (1884), 
90 N. Car. 90; Cit. Nat. Kank ¥. Wehrle (1897), 18 
Ohio Cir. Ct. 585; Stahl v. Osmers (1897), 31 Oreg. 
201; Pepper v. Peck (1890), 17 R. I. 55; Carver G. and . 
M. Co. v. Bannon (1875), 85 Tenn. 712; Wiggins v. 
Blackshear (1894), 86 Tex. 665; Marks v. Hill (1859), 
15 Gratt. 400; Vietor v. Glover (1897), 17 Wash. 37; 
Day v. Wetherby (1872), 29 Wis. 363. 
% 38 N. H. (1859) 311. 
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ervation for the benefit of such partner, or his 
creditors, to the direct injury of the firm credit- 
ors. Can it be reasonably doubted that, when an 
insolvent firm assign their effects for the payment 
of the private debts of a member,for which neither 
the firm nor the other members,nor the firm assets 
nor the interests of the other members therein, 
are liable, such an assignment and appropriation 
are a direct fraud upon the joint creditors of the 
assignors?”’ 

Another leading case from New York is Menagh 
v. Whitwell.27 Two partners ina firm of five, 
barely solvent, sold out to one of the others, who 
then mortgaged his interest, with the consent of 
the remaining partners, for an individual debt. 
One of the remaining partners had previously 
given a similar mortgage on his interest. The 
mortgagees took possession; the fifth partner sold 
toa stranger; and the mortgagees became pur- 
chasers at the sale under their respective mort- 
gages. Firm creditors levied execution upon the 
property in the hands of these three, and their 
right to sell under the execution was sustained. 
An elaborate opinion is, in part, as follows: 

“The a, executed by John C. Smith 
and William B. Rubert appear to have been re- 
garded by the learned referee as transferring an 
undivided four-fifths of the corpus of the part- 
nership property therein described. He has 
found as to the mortgage from Smith, that it was 
executed and delivered with the assent of the 
other members of the firm. This mortgage, if 
such be its true construction, having been given to 
secure the individual debt of the partner, even if 
effectual as to the firm by reason of the concur- 
rence of all the partners giving it, would bea 
fraudulent misapplication of the partnership 
property, and void as to the creditors of the firm, 
under the principle of the cases of Ransom vy. Van 
Deventer, 41 Barb. 307, and Wilson v. Robert- 
son, 21 N. Y. 587, unless the firm were solvent 
at the time the mortgage was given, and sufficient 
property would remain, over and above that de- 
voted by that instrument to the individual] debt, 
to pay the debts of the firm. * * * 

The corpus of the effects is joint property, and 
neither partner separately has anything in that 
corpus; but the interest of each is only his share of 
what remains after the partnership debts are 
paid and accounts are taken. * * * 

Purchasers of the share of an individual part- 
ner can only take his interest. That interest, and 
not a share of the partnership effects, is sold. 
**? * 

Until some act is done by the firm to transfer 
the joint interest, no separate act of either or all 
of the partners, or proceedings against them indi- 
vidually with reference to their individual inter- 
ests, should be held to affect the title of the firm 
so as to preclude a creditor of the firm, having a 


judgment and execution, from levying upon the. 


joint property. ‘To hold that separate transfers 
of their individual shares by the several partners, 
can convey a good title to the whole property 
free from the joint debts, would be to return to 
the doctrine long since exploded, that partners 
hold by moieties as tenants in common.” 

In Ex parte Mayou,?* a firm of two dissolved, 
one transferring his interest to the other, who 
covenanted to pay the firm debts. Partners and 


7 62 N. Y. (1873) 146. 
%4 DeG., J. & S. (1865) 664. 








firm were allinsolvent, and bankruptcy proceed- 
ings followed shortly. The dissolution was held 
to be of no effect, the transfer being a fraudulent 
conveyance within the statute 13 Eliz., ch. 5. A 
like result was reached in Ex parte Snowball,?° 
where an insolvent firm mortgaged most of the 
firm assets to secure individual debts of the mem- 
bers. 

In Forsyth v. Woods,*° it appeared that F on 
the joint request of the two members of a firm, 
became surety for one.of them on an administra- 
tor’s bond to enable the firm to control the estate, 
and did the like for the other member in con- 
nection with another estate. He had to answer 
for defaults in both cases. On the bankruptcy of 
the firm, F sought to offset these payments 
against a claim made on him for indebtedness .to 
the firm. This was disallowed on the ground 
that the transaction was contrary to public pol- 
icy, but there wasa dictum that the claim was 
not against the firm anyhow. 

“Tt is not pleaded that the firm of E. P. Tesson 
& Co. requested the defendant to assume the 
obligation he took, though it is averred that the 
persons who constituted the firm made that re- 
quest, and it is not certain that a promise by a 
partnership and a promise by the individual part- 
ners collectively have the same effect. If a firm 
be composed of two persons. associated for the 
conduct of a particular branch of business, it can 
hardly be maintained that the joint contract of 
the two partners, made in their individual names, 
respecting a matter which has no connection with 
the firm business, creates a liability of the firm as 
such. The partnership is a distinct thing from 
the partners themselves, and it would seem that 
debts of the firm are different in character from 
other joint debts of the partners. If it is not so, 
the rule that sets apart the property of a partner- 
ship exclusively, in the first instance, for the pay- 
ment of its debts may be of little value. That 
rule presumes that a partnership debt was in- 
curred for the benefit of the partnership, and 
that its property consists in whole or in part, of 
what has been obtained from its creditors. The 
reason of the rule fails when a debt or liability 
has not been incurred for the firm as such, even 
though all the persons who compose the firm 
may be parties to the contract.” 

In Arnold v. Hagerman, *! H and F formed a 
partnership with one Farr, each giving Farr his 
note for a one-fourth interest to be paid out of 
the profits. Farr was at this time largely insolv- 
ent individually. After some three months Farr 
persuaded his partners to transfer their interests 
to him, receiving back their notes and his cov- 
ensnt to pay the firm debts. It was then appar- 
ent that the firm and each member was insolvent. 
It was held that the transfers to effect a dissolu- 
tion under these circumstances were voidable as 
being in fraud of firm creditors. With reference 
to the statute against fraudulent conveyances the 
court says: 

‘Equity applies this statute to a partnership 
its property and creditors, just as it would in the 


22 L. R. 7 Ch. (1872) 534. 
8011 Wall. (1870) 484. 
3145 N. J. Eq. (1888) 186. 
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case of an individual; ana therefore, while gen- 


erally it is true that a partnership may defeat the 
equity of its creditors by the alienation of its 
property and consequent extinguishment of the 
right of its partners inter sese, yet if the alienation 
be effected with intent to hinder, delay or defraud 
the firm creditors by defeating their equity, the 
claims of creditors will be unimpaired, and the 
property will be treated as partnership assets, un- 
less it shall have passed into the hands of those 
whom the statute protects. * * * Farr’s covenant 
to indemnify does not constitute a valuable con- 
sideration, since he may be relieved therefrom on 
the total failure of the transfer for which it was 
made.”’ 

The later New Jersey case of Bannister v. Mil- 
ler,?2 presented the question of diversion of firm 
assets from firm creditors by mortgage instead of 
by throwing them in to pro-rate with the separ- 
ate creditors of an insolvent continuing partner. 
After doing business about a year a firm mort- 
gaged its assets to a trustee to pay first the credi- 
tors from whom the partners had borrowed their 
contributions to the firm capital, and then some 
tirm creditors consecutively. After the money 
had been distributed, firm creditors who did not 
get paid applied to have the individual creditors 
held as trustees for firm creditors, and this was 


done. 

‘‘A firm can do as it pleases with its property 
so long as it retains enough to pay its creditors. 
When, however, it is so placed that any diversion 
of its assets toa purpose other than its own busi- 
ness or the liquidation of its own debts, wrongs 
its own creditors, its power to so divert ceases. 
And the payment of the individual debts of its 
members is, under these conditions, a diversion 
of its assets.”’ 

In Darby v. Gilligan,** an insolvent firm dis- 
solved, the continuing partner giving a note in 
payment for the share of the other, and agreeing 
to pay the firm debts. The partners were also 
both insolvent. Some two months later the con- 
tinuing partner transferred the assets in trust to 
secure all his debts, but preferred the note to his 
partner and other personal debts to an amount 
exceeding the value of the assets. At the suit of 
firm creditors this dissolution also was held nef- 
fectual to convert the firm assets into individual 
assets, and their diversion to individual creditors 
was not allowed. 

‘The partners have jointly the same right of 
absolute disposition of their private property that 
any individual has. They may sell it, pledge it, 
convert it into other forms, divide it up among 
themselves, devote it to the payment of all or 
part of the debts, or exercise other ownership 
over it, subject only to each other’s rights, and to 
the operation of statutes forbidding voluntary or 
fraudulent conveyances, to hinder, delay and de- 
fraud creditors. * * * 

On the other hand, according to the better 
reason and the weight of authority, if the firm is 
insolvent or on the eve of insolvency, and both of 
the partners are insolvent, a purchase by one 
partner of the interest of the other in considera- 
tion of the former’s assumption of all the debts of 
the firm, will be regarded as a purchase upon a 


32 54 N. J. Eq. (1895) 121. 
383 33 W. Va. (1889) 246. 





consideration which is of no value whatever, and 
no equivalent having been given, the transfer is 
in effect voluntary,and its only effect,if sustained, 
would be to hinder partnership creditors, and 
hence is deemed ineffectual to convert the joint 
property into separate property as against the 
firm creditors. * * * 

It seems to me plain, that to uphold this 
scheme against the rights of the social creditors 
would violate not only the general principles of 
equity, but the express provisions of our statute 
against voluntary and fraudulent conveyances.”’ 

Other decisions which reach the same 1esult, 
and place it on similar grounds are very numer- 
ous.** If they are to be distinguished in a word 
from the cases which adopt the partner’s-lien- 
subrogation theory, they proceed on the fraudu- 
lent conveyance theory. The two theories lead 
to diametrically opposite results in one of the 
commonest controversies in commercial law. 
Now. what is to be said of a conflict of that sort 
in the law of the two countries which for the last 
two centuries have pre-eminently made business 
their main interest? 


34 Pritchett v. Pollock (1896), 82 Ala. 169; Muskegon 
Valley Furniture Co.v. Phillips (1896), 113 Ala. 314; 
Bartlett v. Meyer-Schmidt Grocer Co. (1889), 65 
Ark. 290; Conroy v. Woods (1859), 18 Cal. 626; 
Meyer v. Hegler (1898), 121 Cal. 682; Schleicher v. 
Walker (1891), 28 Fla. 680; Ellison v. Lucas (1891), 
87 Ga. 223; Keith v. Fink (1868), 47 Ill. 272; Spry 
Lumber Co. v. Chappell (1900), 184 Ill. 589; Conant 
v. Frary (1875), 49 Ind. 530; Johnson v. Shirley (1899), 
152 Ind. 453; Patterson v. Seaton (1886), 70 Iowa, 
689; Kelley v. Flory (1892), 84 Iowa, 671; Collier v. 
Hanna (1889), 71 Md. 253; Franklin Sugar Co. v. 
Henderson (1897), 86 Md. 452; Clark v. Patterson 
(1898), 158 Mass. 388; Walker v. White (1886), 60 
Mich. 427; Burrows v. Leech (1898), 116 Mich. 82; 
Jackson v. Durfey (1895), 72 Miss. 971; Mechanics’ 
Sav. Bank v. Fargason (1901), 79 Miss. 64; George v. 
Derby Lumber Co. (Miss. 1903),33 So. Rep. 496; Phelps 
v. MeNeeley (1877), 66 Mo. 554; Mansur-Tebbetts 
Imp. Co. v. Bruton (1900), 159 Mo. 213; Freedman vy. 
Holberg (1901), 89 Mo. App. 340; Roop v. Herron 
(1883),15 Neb. 73; Werner v. Ller (1898), 54 Neb. 576; 
Spurr v. Russell (1879), 59 N. H. 338; Bulger v. Rosa 
(1890), 119 N. Y. 459; Baily v. Hornthal (1898), 154 
N. Y. 648; Coffin’s Appeal (1884), 106 Pa. St. 280; 
Bedford v. McDonald (1899), 102 Tenn. 358; Wiggins 
v. Blackshear, 24 S. W. Rep. (Ct. of Civ. App., Tex. 
1893), 918; Evans v. Kingsbury, 25 S. W. Rep. (Ct. of 
Civ. App. Tex. 1894), 729; Cobblentz v. Driver 
Mere. Co. (1894), 10 Utah, 96; Robinson v. Allen 
(1889), 85 Va. 721; Conaway v. Stealey (1897), 44 W. 
Va. 163; Hage v. Campbell (1891), 78 Wis. 572; In re 
Caton (1876), 26 U. C. C. P. 308; Hx parte Shouse, 
(1842), Crabbe 482; Collins v. Hood (1846), 4 McLean, 
186; Wilkinson v. Yale (1853),6 McLean, 16; In re 
Waite (1868), 1 Low. 207; In ve Webb (1869), N. B. R. 
614; Inre Bucyr'$ Machine Co. (1871), 5 N. B. R. 
803; In re Cook (1371), 3 Biss. 122; In re Roddin 
(1875), 6 Biss. 377; Osborn v. McBride (1876), 3 Sawy. 
590; In re Sauthoff (1877), 16 N. B. R. 181; In re 
Melvin (1878), 17 N. B. R. 543; Goodbar v. Cary 
(1882), 16 Fed. Rep. 316; Johnston vy. Straus (1885), 
26 Fed. Rep. 57; Webb v. Armistead (1885), 26 Fed. 
Rep. 70; Earle v. Art Library Pub. Co. (1899), 95 Fed- 
Rep. 544. Neither this list nor the preceding list of 
decisions contra, makes any pretensions to complete- 
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For one thing, it may be said that it is not difti- 
cult to see how the conflict arose historically. 
‘The common law had its beginning in a state of 
society in which there was scarcely any such 
thing as personal property, and scarcely any 
business on a contractual basis. There was no 
opportunity for the law to develop on the com- 
mercial side until feudalism had passed away. 
For some centuries while the law of real property 
was receiving an elaborate and acute develop- 
ment, commercial transactions were too petty for 
litigation concerning them to reach the reporting 
stage. The marked commercial expansion of 
England around the beginning of the eighteenth 
century, called for a decided and rapid growth of 
the law in anew direction. The courts adhered 
to their policy of not letting change be too rapid, 
and not admitting that they changed at all. 

When the problem of the nature of partnership 
first reached them, they said flatly that partners 
owned the firm assets as tenants in common, and 
if one sold out, his vendee gota half interest in 
the stock and had nothing to do with the debts.* 
This was partly, perhaps, because it seemed to 
come nearest to fitting of anything in their learn- 
ing of tenures, but partly, doubtless because they 
were inclined to show these ‘‘people in trade” 
that they could not import new-fangled notions 
from the Venetian and Dutch merchants into the 
old established common law, and manufacture 
new-fangled ‘‘persons’’ for the courts to recog- 
nize, without so much as saying, by your leave. 

When they had to grapple with the problem 
what to do with the available assets when a firm 
became insolvent, and firm and individual cred- 
itors were clamoring for payment, they made a 
rough and ready rule,*® which, has at least, the 
merit of certainty in the normal case, but the 
theory of which, because it was a half-way meas- 
ure, has been a puzzleever since. Thurlow, who, 
whatever his legal attainments, had common 
sense, and was more in touch with the business 
world than most lord chancellors, took the addi- 
tional step necessary to effectuate its understand- 


ness. The decisions are very numerous, particularly 
in the more commercial states. The intention is to 
cite cases which, because of their date or for other 
reasons, have been influential in the development of 
the law, and to cite a late case from each jurisdiction 
which will lead the way to the rest. The decisions of 
the inferior federal courts are cited somewhat more 
fully for comparison with Case v. Beauregard, 99 U. 
S. 119, and its successors. It is to be noted that many 
of these are bankruptcy cases, and while they say the 
bankruptcy statutes simply adopt the equitable rule 
as to marshaling it requires consideration whether 
the same result would have been reached in all cases 
without the statutory provisions abrogating certain 
transactions closely preceding the adjudication. The 


same point would require consideration in some of 
the other cases if one were attempting any nice 
balancing of case against case, or jurisdiction against 
urisdiction to see how they count up. 

% Pope v. Haman (1694), Comberbach, 217. 

% Bz parte Crowder (1715), 2 Vern. 706. 





ing by letting firm creditors proceed against both 
firm and individual assets.37 But Loughborough 
backed up, and re-established the original rule in 
England,** and it is followed by most states 
here.°? 

There we have the conditions for the' con- 
flict; a partial and reluctant acceptance of the 
mercantile view of matters at the very root of 
business transactions hardened iuto precedents, 
and then a steady and increasing pressure of the 
common and logical view against the precedents. 
Sometimes the precedents won, and sometimes 
the requirements of business. These contradic- 
tory decisions are landmarks of a struggle now 
nearly ended. It may be said in the second place, 
that the history is not creditable to the common 
law. A legal system actually as adaptable as the 
common law claims to be, would not have re- 
quired two hundred years to adjust itself to a 
view so advantageous practically, and so unex- 
ceptionable legally, no matter how novel. It is 
simply one of the cases where the practical, 
rather than logical, Anglo-Saxon compromise be- 
tween plasticity and stability was deficient on the 
side of plasticity. 

It is now settled that the partner’s interest in 
firm assets is not a tenancy in common, nor a joint 
tenancy, nor any other sort of a tenancy in the 
assets themselves; he has no ownership at all 
in concrete chattels, but an interest in any sur- 
plus that may remain after firm debts are liqui- 
dated and partners’ accounts balanced.‘® If no 
one partner has any interest in the firm assets 
themselves, it necessarily follows that all of them 
have none. But this is just what systems based 
on the Roman law mean by saying that the own- 
ership is in the firm, an artificial person. Per- 
mitting execution on a firm debt to be levied on 
the separate property of a partner, is a recogni- 
tion of the mercantile notion that both the firm 
and the partners are bound on’ firm obligations. 
And from this it follows that the rule of marshal- 
ing, in its common form, arbitrarily deprives firm 
creditors of a right to pro-rate with separate 
creditors. 

Now, in view of the final outcome as to the na- 
ture of the partner’s interest, and on the further 
assumption that all the states have substantially 
equivalent statutes against fraudulent convey- 
ances, covering voluntary as well as fraudulent 
transfers,‘! let us examine a little more critically 
the reasons given for the conclusions reached in 
the first of these two groups of cases. The prop- 
ositions quoted from Case v. Beauregard, to the 
effect that the firm creditors have no lien on firm 
assets; that the partners each have an equity 
something like a lien; that the priority of firm 


% Ex parte Hodgson (1785), 2 Brown Ch. 5. 
3822 A. & E. Encyc. (2d Ed.) 192, note 7. The his- 
tory of the rule is outlined in Murrill v. Neill, 8 


How. 425. 
999 A. & E. Encyc. (2d Ed.) 194, note 4, 198, note 1. 
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working out of the respective rights of the part- 
ners; thatthe partners may do as they please 
with their assets so long as their action is in good 
faith,—all go back to two decisions of Lord El- 
don in Ex parte Ruftin,+? and Ez parte Williams. +** 
creditors is merely an incidental result of the 

ln the former case, one of two partners sold out 
to the other for £3,000 and a covenant to indem- 
nify against the firm debts. A year and a half 
later the continuing partner was adjudged bank- 
rupt, and creditors of the original firm claimed a 
preference in assets remaining in specie. The 
withdrawing partner was at all times solvent. In 
the other case, the facts were similar, except that 
bankruptcy followed dissolution in less than four 
months; there seems to have been no cash con- 
sideration to the retiring partner; and it does not 
appear whether he was solvent. No preference 
was allowed in either case. 

Eldon’s first two propositions are easy. That 
firm creditors have no lien on the firm assets is 
the merest platitude now, and it seems scarcely 
possible that it could have been anything else in 
his time. But from his lips it seems to have hyp- 
notized the profession and started inquiry on a 
wrong track. It has been cited for a supposed 
implication that, since the firm creditors have no 
lien, the assets may be disposed of without refer- 
ence to them. Itis very true that the partners 
each have a right to insist on the application of 
firm assets to firm liabilities, but it is no more 
like a lien than is the right of firm creditors. 
Whether firm creditors have any real right to be 
paid out of the firm property, or whether they 
have the right only in case the partners do not 
elect to turn it elsewhere, is the very gist of the 
problem. But what these authorities mean by 
good faith in connection with the disposition of 
partnership assets is no small problém by itself. 

When the dissolution of a firm is effected as in 
the two cases mentioned above. one of the results 
is that firm creditors, instead of looking in case of 
liquidation, first to the firm assets and then to any 
surplus that may remain from individual assets 
after private debts are paid, can look only to in- 
dividual assets; and creditors of the continuing 
partner have an equal chance with them at any 
firm assets stillon hand. Obviously so long as 
both tirm and partners are solvent, the change is 
of no importance, since all can be paid anyhow. 
But if the firm is solvent, and all the partners in- 
solvent, or if both firm and partners are insolvent, 
but not equally so, then some creditors will be 
losers. By dissolution in good faith, without any 
intent to defraud creditors, a court might 
mean in such a case either that, though firm and 
partners were insolvent, they were not aware of it 
because a recent loss which occasioned it had not 
yet come to their knowledge; or that they did not 
know it because they had paid no attention to 
business, and hence were ignorant of their condi- 


426 Ves. (1801), 119. 
4311 Ves. (1805), 3. 





tion; or simply that they did not know the disso- 
lution would have any effect on the destination of 
their assets. And any one of these interpretations 
may entirely defeat the purpose of the fraudulent 
conveyance acts. The only practicable way to 
make them accomplish their purpose is to hold 
that if the parties intended to make the transfer 
in question, they are conclusively held to have 
intended the inevitable consequences; and this is 
the interpretation to be adopted if the language 
of the statute will permit it. Whenever consider- 
ation for the transfer is wanting, the state of mind 
of the parties is immaterial. It is better to hurt 
their feelings by reclaiming a gift, than to permi 
the diversion of the donor’s property from those 
having just claims upon it. 

In the first of Eldon’s cases there was no proof 
of insolvency anywhere at the date of dissolution, 
and there was proof that the retiring partner was 
solvent throughout. The business went on for a 
year and a half after dissolution, and it is clear 
that under such circumstances firm ‘creditors 
must decide promptly whether they will attack 
the transaction or acquiesce in the substitution of 
the continuing partner for the firm; otherwise 
complications quickly arise which render it im- 
practicable to annul what has been done. So for 
two reasons that was a plain case, and theorizing 
about it was rather gratuitous. In the other case 
one is dubious us to solvency at the date of disso- 
lution, but the report does not indicate that any 
one attached any importance to the question of 
solvency at that date or of estoppel at the date of 
bankruptcy, which are two ruling facts in such a 
situation. Unless the creditors showed that they 
were injured by the dissolution, and that they 
were not too late in objecting, their petition was 
properly enough dismissed. The language of the 
decision, however, affords a good deal of warrant 
for the contention that in Eldon’s opinion, if the 
partners by their agreement intended to convert 
the firm assets into individual assets, then they 
were converted, regardless of the interests of firm 
creditors. This error that K€ might have made, 
if the occasion had presented itself—but which 
his successor sixty years later says in Hx parte 
Mayou,‘* he would not have made—is a slender 
foundation for the superstructure of error that 
has been built upon it. 

Howe v. Lawrence,‘® was practically the same 
case as Ex parte Williams except that it did appear 
distinctly that at dissolution, both firm and part- 
ners were insolvent. ‘The decision was the same, 
but the result even worse, since Massachusetts 
has not mitigated the original blunder in the 
marshaling rule by letting firm creditors in with 
individual creditors when there are no firm assets 
and no solvent partners. The firm creditors not 
only failed of their preference, but they did not 
even have a chance at the remnant of the firm 
assets in competition with the individual credit- 
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ors. The result may have been right on the 
ground of estoppel, but making it turn on the 
partners’ ignorance of their insolvency, is inde- 
fensible on the assumption that the firm owns the 
assets, and that for this simple reason its creditors 
have the right to object to their being manipu- 
lated away from them. If one accepts the theory 
of firm ownership, he must then recognize the 
fact that the title cannot get out of the firm ex- 
cept by a firm act. The substance of the transaction 
here was that the firm transferred its assets to one 
of the partners as an individual for a consider- 
ation moving not to it, but to the other partner, 
and thereupon annihilated itself. The transaction 
was bad, not for fraud in fact, but for voluntari- 
ness. 

Coover’s Appeal,/® is an illustration of the 
quandary which frequently arises as to which side 
of the question a case should be cited on. It ar- 
rived at a correct result on rather striking facts, 
but through a discussion that prepares one for the 
ooposite conclusion; and it is uniformly cited for 
the dictum and not for thedecision. It declared 
that the partner’s interest is only in the surplus, 
and in the next breath that if separate creditors 
of the partners sell their interests on execution, 
the vendees get, not a right to an accounting and 
ashare in the surplus, if any, but the corpus of 
the property itself entirely freed from firm debts. 
Which merely illustrates how one can nominally 
accept a new idea and still retain a whole train of 
subsidiary ideas that correlate only with idea 
displaced. This extraordinary dictum continued 
to be cited long after Justice Rapallo had riddled 
it by an illustration of this sort.47 Suppose a firm 
of three having assets of $300,000, and liabilities 
of $150,000. The share of each is worth $50,00v. 
One sells for $50,000. Another is sold out on 
execution for $50,000. There is still a partner 
remaining, and in possession of the assets. Firm 
creditors may therefore insist on being paid. But 
before they take any steps, the third partner sells, 
and, presto, change!—the firm creditors are cut 
out, and the vendees each own one-third interests 
in assets worth $300,000. 

It is difficult to see how courts can miss so 
completely the bearing of statutes against fraudu- 
lent conveyances as it is missed in such a case as 
Sigler v. Knox County Bank.4® Even on their 
assumption that the partners own the assets, and 
not the firm, it is obvious that when insolvent 
partners use the firm assets to pay the debts of 
one partner, the other partner is donating his in- 
terest to his partner’s creditors at the expense of 
his own, whether these be separate creditors or 
only firm creditors. And the notion that the only 
way to avoid the conclusion there reached, is to 
hold that ‘‘mere insolvency”’ terminates the pow- 
ers of the partners over the assets, and necessi- 
tates the intervention of equity to wind up the 
business, is wholly baseless. As is well pointed 

4 Ante, p. supra. 

4 Menagh v. Whitwell (1873), 52 N. Y. 146. 

48 Ante, p. 344. 











out in Jackson Bank v. Durfey,** mere insolv- 
ency does not terminate anything except the 
power of the firm to give away its assets, which is 
just the effect it has on natural persons. 

The decisions of the Supreme Court of the 
United States are difficult to account for. More 
than forty years before Case v. Beauregard that 
court had decided that the individual partner’s 
interest is merely a share in the surplus; that such 
surplus only is liable for his separate debts, and 
that when the United States has a claim against 
a partner, its right of priority does not over- 
reach the priority of firm creditors.°° Moreover, 
the opinion in Case v. Beauregard is by the same 
justice who prononnced the dictum before quoted 
from Forsyth v. Woods, which is quite modern in 
its point of view.°! Moreover, in this very opin- 
ion, the correct doctrine as to the ownership of. 
firm assets is explicitly stated. Yet the net re- 
sult of the decision is to snatch the entire assets 
of an insolvent firm from its creditors, and turn 
two-thirds of them to the United States ona 
claim against one partner. If M and G pur- 
ported to act for the firm and to transfer a two- 
thirds share in the assets themselves to apply on 
the separate debt of M, it was actual fraud for 
the United States to acceptthe transfer. If they 
were only transferring ‘‘their interest,’’ that is, 
their shares in the surplus, everything was legal 
enough so far. But the firm being insolvent, 
their shares in the surplus was nothing, and the 
United States buncoed its vendecs when it sold 
outfor $228,000. The corpus of the firm assets 
was still with B, the remaining partner,whose was 
the power and duty to act for the firm in winding 
up. He could sell the firm assets for what they 
were worth, quite irrespective of whether 
the vendees of the United States joined in the act 
of fusion er not, but the consideration must 
move to him, and be available for the firm credi- 
tors, or this transaction is fraudulent as against 
them. The decision is just in accord with the 
dictum in Coover’s Appeal. 

The plaintiff seems to have been a little slow in 
asserting his claims, but the decision does not 
proceed at all on the ground of laches. The court 
seems very willing to rest the case on the waiver- 
of-the-partner’s-lien-subrogation theory, and to 
give this theory its fullest scope. Itadds to the 
irony of the result that this case arose in Loui- 
siana, where it is elementary law that an insolvent 
firm can not divert its assets from its creditors. 
The plaintiff contented himself with citing the 
Louisiana statute and decisions. ‘The brief onthe 
other side is not reported. Possibly defend- 
ants thought they had not even a fighting 
chance. The court treated the statute as of no 
importance, saying that it does not differ from our 
“equitable” rule. This was true, but they made 
it so to their minds by reducing the statute to a 
mere rule of procedure, instead of enlarging our 

49 72 Miss. (1895) 971. 

50 United States v. Hack (1834), 8 Pet. 271. 

51 Ante, P .346 
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rule to a matter of substantivelaw. And then for 
treating it as a question of general law, they were 
very meagerly supplied with authorities. 

On the strength of the statement that firm 
creditors could only pursue assets fraudulently 
conveyed after an execution had been returned 
unsatisfied, the plaintiff tried again, and that case 
came up also. The court concluded it was wrong 
in that statement, but that it had jurisdiction be- 
fore, and, therefore, the decision was res adjudi- 
cata, and they could not change it, whether it 
was right or not.5? One might have read a little 
misgiving in the last statement, had not the court 
made haste in Fitzpatrick v. Flannagan,** and 
Huiscamp v. Moline Wagon Co.,*4 to go even be- 
yond their facts to re-affirm the doctrines of Case 
v. Beauregard. 

In Woodmansie v. Holcomb,®> the court 
was unnecessarily cautious in its assertion thata 
solvent firm may pay debts that it does not owe, 
and unnecessarily rash in its intimation that ‘‘mere 
insolvency’? would make no difference. For, if 
the instruction under consideration meant what 
the court says it did, all that the facts as reported 
required it to say was that an instruction denying 
the power of a solventfirm to pay an individual 
debt with firm assets, was too broad. Mr. Bates 
has pilloried this case with Sigler v. Knox Countv 
Bank, Schmidlapp v. Currie,®® and some others, 
among “important cases resting on no princi- 
ple,’’>? but why he selected for that bad emi- 
nence Woodmansie v. Holeomb and Schmidlapp 
v. Currie, in which the bad law is dictum only, 
is not very apparent. Since this dictum the Kan- 
sas court has rather shied at the question. It has 
come up several times in such form that it looked 
as if ithad to be met, but the court thought not, 
and as recently as 1893 gave express notice that 
it was to be regarded as still open in that state.5§ 
After so long wavering it was a bit of hard luck 
that when the question did corner them, they 
should get down on the wrong side withcut any 
serious consideration of the principles involved,*® 
just because the usual fatality pursued the firm 


creditors and they could not find the authorities 


on their side. The separate creditors produced 
scores of citations to justify diverting the firm 
assets—including several of the strongest against 
them,—while firm creditors cited Arnold v. 
Hagerman, 45 N. J. Eq. 186. This is one of the 
best cases to cite in that connection, though even 
there one justice wanted to follow Case v. Beaure- 
gard. But of course it looked lonesome under 
the circumstances. 

The question whether the firm is a person, is 
presented with special distinctness in cases where 


52 Case v. Beauregard (1879), 101 U. S. 688. 

53 106 U. S. (1882) 648. 

54121 U.S. (1886) 310. 

55 Ante, p. 345. 

56 55 Miss. (1878) 597. 

57 1 Bates on Partnership, sec. 568. 

58 Mannen v. Bailey, 51 Kan. 447. 

59 Kincaid v. Nat. Wall Paper Co. (1901), 68 Kan. 
288. For briefs, see the report in 54 L. R. A. 412. 





a joint creditor of all the partners on a non-firm 
obligation claims to rank with firm creditors in 
liquidation. Hoare v. Oriental Bank Corpora- 
tion,®® is a sample of the cases in which 
the court saw no _ difference between firm 
obligations and joint obligations of all the 
partners in a matter not connected with the 
firm business. New York took the same view in 
Saunders v. Reilly,®! a case in which creditors of 
a firm obtained judgment, and then levied on the 
assets of a firm of two who were partners in the 
former firm. Creditors of the smaller firm also 
levied execution and sought to postpone the lien 
of the first execution to theirown. This was de- 
nied. The decision illustrates how Case v. Beau- 
regard at first staggered even the courts best es- 
tablished in the other theory. New York had 
twice decided the point the other way,®? and it 
appears from the report that the jirm of two was 
partner in the larger firm, and not its individual 
members. So the first execution was on a firm 
obligation, and the decision is doubly wrong, but 
the result right. It was followed in Davis v. D. 
& H. Canal Co.,®* and there is some of the same 
virus in Bernheimer v. Rindskopf;*4 but in such 
cases as Bulger v. Rosa,®> and Baily v. Horn- 
thal,®® the former views are re-asserted, and pre- 
sumably New York would now follow Turner v. 
Jaycox rather than Saunders v. Reilly. Some 
other cases in accord with Hoare v. Oriental Bank 
Corporation are cited below. ®7 

The moment the personality of a firm is recog- 
nized, all difficulty vanishes. An obligation of 
all the partners, in a matter not purporting to be 
firm business, is no more the obligation of the 
firm than an independent undertaking of all the 
stockholders in a corporation is the undertaking 
of the corporation. Considering the very hazy 
views that have prevailed as to firm personality, 
it is rather surprising that the courts have so often 
landed right as to these joint debts. Some of the 
cases in which a correct result was reached are 
collected in a note.®§ 


60 Ante, p. 344, 

61 105 N. Y. (1887) 12. 

6 Turner v. Jaycox (1869), 40 N. Y. 470; Bank v. 
Burt (1883), 98 N. Y. 245. 

63109 N. Y. (1888) 47. 

64116 N. Y. (1889) 428. 

6 119 N. Y. (1890) 459. 

66 154 N. Y. (1898) 648. 

67 Rouse v. Wallace (1897), 10 Col. App. 93; Farwell 
v. Huston (1894), 151 Ill. 289; Moore Furniture Co. v. 
Prussing (1897), 71 Ill. App. 666; Couchman v. Mau- 
pin (1879), 78 Ky. 33; Cit. Nat. Bank v. Wehrle (1897), 
18 Ohio Cir. Ct. 535; Colwell v. Bank (1888), 16 R. I. 
288; Vietor v. Glover (1897), 17 Wash. 37. 

68 Forsyth v. Woods (1870), 11 Wall. 484; Jn re 
Webb (1869), 2 N. B. R. 614; Jn re Bucyrus Machine 
Co. (1871), 5 N. B. R. 308; In re Roddin (1875), 6 Biss. 
877; Osborn v. McBride (1876), 3Sawy. 590; Com. 
Bank v. Mitchell (1881), 58 Cal. 42; Spry Lumber Co- 
v. Chappell (1900), 184 Ill. 5389; Clark v. Patterson 
(1893), 158 Mass. 388; Cron v. Cron (1885), 56 Mich. 8; 
Walker v. White (1886), 60 Mich. 427; Hilliker v. 
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On the basis of the subrogation theory, no one 
can rationalize the law, or avoid results at which 
the sense of justice revolts. A brave attempt at 
the impossible is made in a paper on ‘*The Privur- 
ity of Firm Creditors on Partnership Property,” 
in 41 American Law Register. The writer, how- 
ever, suggests as a subsidiary or supplemental 
theory that the partner's right to insist on the ap- 
plic«tion of firm assets to tirm debts, is itselfa 
kind of property, though not assignable; and that 
it might be in contravention of the fraudulent 
conveyance acts for hiin to waive that away from 
creditors. This is getting close to a theory that 
does rationalize the whole jumble. But-it does 
not supplement the subrogation theory; so far as 
it goes, it subverts it. 

It is to be noted in passing that subrogation to 
the partner’s lien, is a complete misnomer for the 
theory to which itis applied. The substitution 
thus indicated is no more subrogation than the 
partner's equity isa lien. Not one of the ele- 
ments is prerent. The partner is a surety for the 
firm, and if he should pay a firm debt, it would 
be proper to subrogate him to the former rights 
of the creditor against his }rincipal. But as the 
right to re-imbursement for such expenditures is 
a part of the partnership status, it is rather beat- 
ing about the bush to call it subrogation. But 
the substitution here indicated is the other end 
round. Moreover, a real right of subrogation is 
not something that can be released or waived by 
some third party. Perhaps what is confusedly 
in mind is that since the creditor has a right to 
sue the partner and the partner has a right to 
set aside a misapplication of firm assets, to avoid 
circuity of action, the creditor is permitted to -et 
aside the misapplication. If the creditor had no 
right of his own to prevent the diversion of his 
insolvent debtor’s assets, this theory would help 
sometimes, especially if the courts covertly in- 
troduced another theory by making technical 
and artificial rules as to when the partner would 
not be permitted to waive his right. 

The opposite theory was hampered in making 
its way by reason of not having any name at all. 
There used to be a good deal of talk about firm 
assets being a trust fund for creditors, or at least 
about surviving partners and insolvent partners 
being trustees for creditors.°® But that was so 
obviously inexact, a mere forcing of language, 
that it has been largely dropped. ‘Most jurisdic- 
tions are more or less on record on both sides of 
the question. New Hampshire for a_ great 
many years has Consistently refused: to al- 
low insolvent firms to divert their as- 
sets from their creditors; and she has put 
it squarely on the ground that the right of the 


Francisco (1877), 65 Mo. 598; Dunnica v. Clinkscales 
(1881), 73 Mo. 500; Matter of Gray (1888), 111 N. Y. 
404; Pearce v. Strickler (1898), 9 N. Mex. 467; Brown- 
lee v. Lobenstein (Tenn. Ch. App. 1897), 425. W. 
Rep. 467; De Caussey v. Bailey (1882), 57 Tex. 665. 

68 One of the more recent instances is Re Spitz 
Bros. (1896), 8 N. Mex. 622. 





creditors is no secondary, will-o-the-wisp sort of 
right, no erratic and elusive pea in a game of ju- 
dicial thimblerigging, but a substantive right of 
their own. But their reports are all very laconic, 
and it is not clear that they base this right on the 
simple fact that the assets belong to the firm. 

New York began first and has gone farthest in 
expounding the application of the fraudulent 
conveyan:e acts to this situation. But she has 
said quite recently that she was only joking in 
her repeated declarations that the firm is a per- 
son; and merely appealing to the fraudulent con- 
veyance acts is not an adequate solution of the 
problem, if one stops with applying them to the 
acts of the partners as individuals. This is suffi- 
cient to condemn such of the subrogation cases as 
permit firm assets to be diverted to the debt of 
one partner, or to the debts of both, but notin 
proportion to their interests in the firm.’° It 
does not meet the problem presented in the case 
of joint non-firm debts; nor that in cases like 
Bannister v. Miller,’7! Kincaid v. Nat. Wall Paper 
Co.,72 or Mechanics’ Sav. Bank v. Fargason,7* 
where the partners happen to have separate debts 
of equal amount, which they wish to prefer; nor 
that in cases where the partners divide up the as- 
sets of the insolvent firm among themselves, and 
cla‘in theih as exempt; nor even in a common case 
of dissolution like Arnold v. Hagerman,’* or 
Howe vy. Lawrence,75 where a main part of the 
consideration is the indemnifying of the retiring 
partner against firm debts. Such an indemnity 
covenant is frequently ample consideration for a 
dissolution. Accepting such a covenant trom an 
insolvent may go far to prove fraud, but if fraud 
is nut found, the law may not interfere merely 
because it was a bad bargain. The difficulty in 
all these cases is not so much want or inadequacy 
of consideration, as the fact that tae considera- 
tion does not reach the right party. 

New Jersey and West Virginia have come very 
near recognizi: g that the personality of the firm 
is the key to the situation. But even here the 
discussion of consideration is scarcely more satis- 
factory than in other states. Many of the decis- 
ions on this side some how keep recalling one’s 
early struggles with his *‘sums,’’ when he could 
‘get the answer,’’ buthad not the remotest idea 
how it happened. The courts understand that 
the fraudulent conveyance acts have something to 
do with the matter, but they do not seem to know 
exactly what. The tueory is simply this: A firm 
is a person; it owns the firm assets; when insolv- 
ent it has no more right than any other person to 
handle its assets go as to keep them from its 
creditors. But it is ditticult to name a single case 
that states it succinctly and with enthusiasm, as 
if it realized that it had got hold of a perfect clue 


70 Ellison v. Lucas (1891), 87 Ga. 223. 
71 64 N. J. Eq. (1895) 121. 

72 63 Kan. (1901) 288. 

73 79 Miss. (1901) 64. 

7445 N. J. Eq. (1888) 186. 

759 Cush. (1856) 553. 
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to what is, possibly, the most puzzling labyrinth 
in the law. The passage quoted from Bannister 
v. Miller, 7® covers the ground by implication. 
And if the New Jersey and West Virginia decis- 
ions, instead of purporting to accept the subro- 
gation nonsense, even while they were repudiat- 
ing it, had sturdily followed New York in declar- 
ing that the results of that theory are absurd and 
unjust, they might have hastened, more than they 
did the turning of the tide which has left these 
subrogation cases stranded. 

The haze that enshrouds these cases naturally 
shows itself in the reports, and in nota few cases 
on both sides, one can only guess as to the fact 
and date of insolvency. The text writers make 
one’s head swim by the way they contradict them- 
selves on this topic in successive paragraphs. 
And reading the digests in this section of partner- 
ship seriously imperils one’s respect for the com- 
mon law. 

If what has been said thus far fairly indicated 
the present legal foundation for the solution here 
proposed, it would require some assurance, non- 
chalantly to overrule in its favor supreme court 
decisions by the score. But one needs only to 
look at the late decisions to see that the logic of 
the situation and the pressure of the mercantile 
idea have at last captured the bench, and there is 
now little disposition to ignore them, even to fol- 
low Eldon and the Supreme Court. One catches 
the present trend pretty accurately by looking at 
such cases as Teague v. Lindsay, 106 Ala. 266 
(1894) ; Muskegon Valley Furniture Co. 113 Ala. 
314 (1896); Bartlett v. Meyer-Schmidt Grocer 
Co., 65 Ark. 290 (1898); Spry Lumber Co, v. 
Chappell, 184 Ill. 539 (1900); In matter 
of Assignment of Landfield, 80 Ill. App. 417 
(1898) ; Johnson v. Shirley, 152 Ind. 453 (1899) ; 
Franklin Sugar Co. v. Henderson, 86 Md. 4562 
(1897); Jackson Bank v. Durfey, 72 Miss. 971 


-(1895); Mechanics’ Sav. Bank v. Fargason, 79 


Miss. 64 (1901); Mansur-Tebbetts Imp. Co. v. 
Bruton, 159 Mo. 213 (1900) ; Freedman v. Holberg, 
89 Mo. App. 340 (1901); Baily v. Hornthal, 154 
N. Y. 648 (1898) ; Bedford v. McDonald, 102 Tenn. 
358 (1899); and Wiggins v. Blackshear (Ct. Civ. 
App. Tex.) 24 S. W. Rep. 918 (1893), most of 
which are from states that went wrong after Case 
v. Beauregard. 

The Mississippi cases expressly repudiate the 
dicta in Schmidlapp v.Currie,’7 and Hanover Nat. 
Bank vy. Klein,’?* on which the supreme court 
placed much reliance in Fitzpatrick y. Flannagan, 
a case which arose in Mississippi. Johnson v. 
Shirley reaches the same result, on similar facts, 
as is reached in Mechanics’ Savings Bank v. Far- 
gason, though it purports not to overrule Purple 
v. Farrington’® and its congeners. The opinion 
in Freedman v. Holberg is one of the best things 


6 Ante, p. 347. 
1T 55 Miss. (1878) 597. 
1864 Miss. 141. 
79 119 Ind. (1889) 164. 





in print on the subject. It brings out with special 
clearness the fact that the firm creditor's prior- 
ity is no second-hand right, or accident of pro- 
cedure. Itis the same right that any creditor 
has to prevent his debtor from spiriting away his 
assets. Only because no one has any occasion to 
assert it, except in case of insolvency, and be- 
cause insolvency is so frequently foilowed by pro- 
ceedings in equity or in bankruptcy, has the right 
itself ever been thought to depend on or arise out 
of such proceedings. The Texas court of ap- 
peals did not meet the reward that its valor de- 
served; for the supreme court promptly reversed 
it, and substituted Comberbach law in a particu- 
larly crude form.®® But the fagt that an inferior 
court ventured to take the lead shows that the 
insurrection is on there also. 

The purpose in thus disclosing the situation is 
not simply to show how unsatisfactory it is; nor 
to urge that the only remedy is to turn to the 
legislature, and codify this portion of the law, as 
England did in her partnership act of 1890; nor 
to urge that the courts should remedy it by judi- 
cial legislation; but to show that they have al- 
ready done the legislating, and that everything 
will clear up instantly if they will just admit it. 
Let them appropriate the word firm exclusively 
to indicate the collective artificial person; let 
them banish the word joint from the vocabulary 
of partnership; let them cease reiterating that 
the common law does not recognize the firm as a 
person simply because that was true two hundred 
years ago, and in spots, twenty-five years ago; 
and let them frankly put these so-called subroga- 
tion cases on the shelf as relics of a past stage of 
the law. 

WILLIAM HAMILTON COWLES. 

Topeka, Kansas. 


80 86 Tex. (1894) 665. 








STREET RAILROADS — INSTINCT OF “SELF- 
PRESERVATION.” 


AMES v. WATERLOO & C. F. RAPID TRANSIT 
COMPANY. 


Supreme Court of Iowa May 26, 1903, 


Five or six covered wagons were following one 
another southward along a street close to a street 
railway track. Decedent stepped from behind the 
last of these wagons towards the track, and was 
struck by a street car coming from the south. There 
was evidence that the car was running faster than 
allowed by law. There was no evidence that any 
care was exercised by deceased to avoid collision 
with the car. Held, that a verdict for defendant was 
properly directed. 

Where there is direct evidence as to the cireume 
stances surrounding an accident resulting in the 
death of the person injured, the presumption that, 
prompted by the instinct of self-preservation, he was 
in the exercise of due care, does not obtain. 


McCain, J.: It may perhaps be assumed, 
from the hour of the day and the place and the 
street where the accident occurred, that deceased 
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had left his work at the noon hour, and was pass- 
ing diagonally northwestward across Fourth 
street, which runs in front of the railroad shops, 
where he was employed, to reach a street inter- 
section on the other side on his way home. No 
witness actually testifies to having seen him until 
the very moment of the accident. It appears that 
five or six covered wagons, described as ‘‘movers’ 
wagons,”’ were following one after the other 
southward on Fourth street, close to the street 
railway track, and that deceased stepped from 
behind the last of these wagons towards the 
track, and was struck by a car of defendant, com- 
ing from the south, just as he stepped upon, or 
was about to step ypon, the track to pass across 
it. Deceased died the next morning as the result 
of injuries received in the accident. The evidence 
tended to show that defendant's car was being 
operated at a greater rate of speed than the maxi- 
mum fixed by ordinance. There is no evidence 
that any care was exercised by deceased to avoid 
collision with the car, and it is contended that 
the trial court properly directed a verdict for de- 
fendant on the ground that it did not appear that 
at the time of the accident, deceased was in the 
exercise of due care with reference to his own 
safety. Had there been no evidence whatever as 
to the circumstanees surrounding the deceased at 
the time his injury was received, or as to how the 
accident occurred, the presumption would be en- 
tertained that, prompted by the instinct of self- 
preservation, the deceased was taking reasonable 
precautions for his own safety. But several wit- 
nesses saw deceased just as he stepped forward 
from behind the moving wagon and was struck 
by the car, and the fact that there was such evi- 
dence as to what occurred prevents the presump- 
tion which would otherwise be drawn from the 
instinct of self-preservation from being enter- 
tained. Bell v. Incorporated Town of Clarion, 
113 Iowa, 126, 84. N. W. Rep. 962. The question 
for us to determine, then, is simply whether, un- 
der the evidence, there is anything tending to 
show freedom from contributory negligence on 
the part of deceased, which made it necessary 
that that question should be submitted to the 
jury. It is well settled that one who is struck by 
a moving car while attempting to cross the track 
on which the car is moving, and who at the time 
is in full possession of his senses, and has an un- 
obstructed view of the track, so that by looking 
and listening he might have avoided the ap- 
proaching car, and is in no way distracted or in- 
terfered with by surrounding circumstances or 
conditions, either in seeing the car or avoiding it, 
is conclusively presumed to be guilty of contribu- 
tory negligence. Beem v. Tama& T. Elec. R. L. 
Co.. 104 Iowa, 563, 73 N. W. Rep. 1045; Creamer 
v. West End Street R. Co., 156 Mass. 320, 31 N. 
E. Rep. 391, 16 L. R. A. 490, 32 Am. St. Rep. 456; 
Cawley v. La Crosse City R. Co., 101 Wis. 145, 77 
N. W. Rep. 179; Smith v. City & Suburban R. 
Co., 29 Oreg. 539, 46 Pac. Rep. 136, 780; Everett 
v. Los Angeles Consolidated Electric Co., 115 Cal. 





105, 43 Pac. Rep. 207, 46 Pac. Rep. 889, 34 L. R. A. 
350. While a street car company does not have 
the exclusive right of way on its tracks in a city 
in the same sense that a steam railroad company 
has the exclusive use of its right of way at places 
other than a highway crossing, nevertheless a 
person attempting to cross a street car track is 
pound to know that cars are likely to pass on 
such track, and is bound to take reasonable care 
to avoid injury by their coming in contact with 
him. Bailey v. Market Street Cable Co., 110 Cal. 
320, 42 Pac. Rep. 914; Smith v. Electric Traction 
Co., 187 Pa. 110, 40 Atl. Rep. 966. Itis contended 
for the appellant, however, that in the present 
case deceased was not in a situation to see the 
approaching car, by reason of the obstruction to 
his view offered by the moving wagons, until he 
had gone into a place of danger. But it is to be 
noticed that there was nothing in the proximity 
of the wagons to distract his attention, or make 
it necessary for him to exercise a judgment in 
avoiding any danger other than that to be appre- 
hended from an approaching street car. The 
wagons were moving, and he was behind the last 
one. He was, as it were, in a place of retreat, 
where he was perfectly safe from any danger to 
be apprehended, except such as might result 
from his going up on the street car track. Terien 
v. St. Paul City R. Co., 70 Minn. 532, 73 N. W. 
Rep. 412; Hickey v. St. Paul City R. Co., 60 
Minn. 119, 61 N. W. Rep. 893. By looking or lis- 
tening he could have discovered, before putting 
himself in danger, whether a car was approach- 
ing, and we think there can be no question as to 
his duty to take such precaution for his own 
safety. Where a passenger, after alighting from 
a street car, passed round the end of the car, and 
came into collision with a car on another track, it 
was held that such person was, as matter of 
law, chargeable with contributory negligence 
such as to defeat recovery. Smith v. City & Su- 
burban R. Co., 29 Oreg. 539, 46 Pac. Rep. 136, 
780. So, where one approached a street car 
track back of a row of trees extending along the 
track, which obstructed his view, it was held 
that, as matter of law, he was negligent in not 
stopping to look and listen for a car when he 
passed the end of the row of trees and went upon 
the track. Kelley v. Wakefield & S. Str. R. Co., 
175 Mass. 331, 56 N. E. Rep. 285. In this last 
case itis conceded that it is not in all cases es- 
sential to stop for the purpose of looking and 
listening when about to go upon a street car 
track; but in that case, as in this, the obstruction 
was so close to the track that there could not 
have been an unobstructed view for any consid- 
erable distance between the time of passing the 
obstruction and coming upon the track, and the 
court held that it was the duty of plaintiff, 
‘knowing that he could not see a car, which 
was behind the trees, and knowing that a car 
might have passed in behind the trees before he 
looked,’ as he appreached the track, to stop, if 
necessary, to discover whether there was danger 
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before going upon the track, and that he was 
negligent in not taking ‘“‘any pains to see that 
such a car had gone by before he drove onto the 
crossing, or was so near to it that some accid:nt 
was inevitable.’ So here we are compelled to 
say that the deceased was conclusively guilty of 
negligence in that he went from behind the ob- 
struction of the moving wagon. into a place of 
danger without taking any precaution whatever 
to anticipate or avoid the danger incident to his 
own act. The duty of deceased was to ‘pay at- 
tention to his surroundings and employ his nat- 
ural faculties and exert due diligence to avoid 
such danger.’’ Everett v. Los Angeles Consoli- 
dated Electric Ry. Co., 115 Cal. 105, 43 Pac. Rep. 
207, 46 Pac. Rep. 889, 34 L. R. A. 350. 

Counsel for appellant contend, however, that 
the presumption arising from the instinct of 
self-preservation is not to be limited to the very 
instant of going into danger, as to which we have 
seen, by the cases already cited, itis expressly 
negatived and overcome, but that it may be pre- 
sumed that deceased, on leaving the curbing, 
about 17 feet from the street car track, looked in 
the direction from which this car was coming, 
and, seeing it further south than the line of 
wagons, which must have extended at least 150 
feet along the track, calculated that, if the car 
was approaching at a lawful rate of speed, he 
would have time to cross the track before the car 
would reach him, and that the question whether 
this calculation on his part was reasonable should 
have gone to the jury. There are several objec- 
tions to this line of reasoning. In the first place, 
there is not a scintilla of evidence that deceased 
looked before he left the curbing and saw the ap- 
proaching car so far away that it would not 
reach him, if moving at a lawful rate of speed, 
until he might reasonably expect to have crossed 
the track. There is no showing whatever as to 
what deceased did or saw when he left the curb- 
ing. Certainly the presumption of the exercise 
of. the instinct of self-preservation cannot con- 
stitute affirmative evidence of the existence of 
facts prior to and remote from the occurrence of 
the accident itself. It might as well be presumed, 
to justify deceased in not taking precautions at 
the time of the collision, that he had been ad- 
vised by the manager of the street car company 
that no cars would be run on the track that day. 
If he had had such advice, he might perhaps be 
excused for not looking for a car, but certainly 
the presumption arising from the instinct of self- 
preservation would not constitute evidence that 
he had had any such advice. 

The origin in this state of the rule that the 
presumption of action dictated by the instinct of 
self-preservation is due to the peculiar doctrine 
announced by this court in early cases that the 
burden of showing affirmatively freedom from 
contributory negligence is on the plaintiff; and 
it was introduced in order to avoid the evident in- 
justice of such a doctrine in cases where there 
was no evidence whatever one way or the other 





as to the exercise of care by the injured party, 
and no such evidence was attainable by reason of 
the death of the party injured, and absence of 
any proof as to the circumstances attending the 
injury. Greenleaf v. Illinois Central R. Co., 
29 Iowa, 14, 4 Am. Rep. 181; Way v. Illinois 
Central R. Co., 40 Iowa, 341. Where there is 
direct evidence as to the circumstances of the 
accident the presumption is not to be entertained. 
See Bell v. Incorporated Town of Clarion, supra, 
where the cases are fully collected. It never has 
been held that the presumption from the instinct 
of self-preservation constitutes aftirmative proof 
of any specific act, or the exercise of any spe- 
cific care. The deceased in this case would 
not have been guilty of contributory negli- 
gence by reason of failure to look when he 
left the curbing. All that was necessary was 
that he should exercise care with reference to 
the crossing of the street and going upon the 
street car track. Terien v. St. Paul City R. Co., 
70 Minn. 532, 73 N. W. Rep. 412; Metz v. St. Paul 
City R. Co. (Minn.), 92 N. W. Rep. 502; McGee 
v. Consolidated Street R. Co., 102 Mich. 107, 60 
N. W. Rep. 293, 26 L. R. A. 300, 47 Am. St. Rep. 
507; Watkins v. Union Traction Co., 194 Pa. 564, 
45 Atl. Rep. 321; Nugent v. Traction Co., 181 Pa. 
160, 37 Atl. Rep. 206. Therefore it is not neces- 
sary, in order to negative contributory negli- 
gence, that plaintiff should specifically prove 
that deceased did look before leaving the curb- 
ing. There was direct evidence of contributory 
negligence at the instant of the accident, and 
this is not to be overcome by a pure presumption 
with reference to the exercise of care at some: 
other time. As said in Baker v. Chicago, R. I. 
& P. R. Co., 95 Iowa, 163, 63 N. W. Rep. 667, 
‘All that can be assumed in this case is that (de- 
ceased) was doing what he was when” he was 
seen; that is, to paraphrase the language of that 
case, stepping from the street into a place of 
danger before a moving car, without taking any 
precautions as to his safety. In further analogy 
to this case, we can say that, if deceased did not 
see or hear the approaching car, it was because 
he was not attentive, and in that respect was 
negligent; and the facts in this case, as in that, 
clearly overcome any presumption to arise from 
the rule as to instinct of self-preservation. 
Counsel for appellant relies on a line of cases 
in which it is held that where a person about to 
cross a street car track is required to exercise 
judgment as to whether he can cross before an ap- 
proaching car reaches him, the question whether 
he was justified, as a reasonable person, in mak- 
ing such attempt, is for the jury. Patterson v. 
Townsend, 91 Iowa, 725, 59 N. W. Rep. 205; Cal- 
lahan v. Philadelphia Traction Co., 184 Pa. 425, 
39 Atl. Rep. 222; McGovern v. Union Traction 
Co., 192 Pa. 344, 43 Atl. Rep. 949; Lawler v. 
Hartford Str. R. Co., 72 Conn. 74, 43 Atl.- Rep. 
545; Consolidated Traction Co. v. Glynn, 59 N. 
J. L. 482, 37 Atl. Rep. 66; Watson v. Minne- 
apolis Str. R. Co., 53 Minn. 551, 55 N. W. Rep* 
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742. But even in cases of this character it is 
well settled that the person crossing the street 
has no right to make nice calculations and accept 
an imminent danger. Terien v. St. Paul City R. 
Co., 70 Minn. 532, 73 N. W. Rep. 412; Hickey v. 
St. Paul City R. Co., 60 Minn. 119, 61 N. W. Rep. 
893; Watson v. Mound City Str. R. Co., 133 Mo. 
246, 34S. W. Rep. 573. The fundamental diffi- 
culty with the whole theory of counsel for ap- 
pellant in this respect is that there is no evidence 
that deceased looked for any bar, or saw any car. 
This is not a case, therefore, where it appears 
that some care was exercised, and it is for the 
jury to determine whether the amount of care 
was such as a reasonably prudent person would 
exercise under the circumstances, and the case is 
therefore distinguished from Hart v. Cedar Rap- 
ids & M. C. R. Co., 109 Iowa, 631, 80 N. W. Rep. 
662, and Moore v. Chicago, St. P. & K. C. R. 
Co., 102 Iowa, 595, 71 N. W. Rep. 569. There 
was neither presumption nor evidence that the 
deeeasea exercised any care whatever for his 
own safety, or that he was in such a situation 
that it was not practicable for him to exercise 
care, and the trial court properly directed a ver- 
dict for the defendant. 
Affirmed. 


Note.—Instinct of Self- Preservation as Establish- 
ing a Presumption of Freedom from Contributory 
Negligence.—In Judge Seymour D. Thompson’s re- 
cent and very valuable work on the subject of Negli- 
gence, in section 1622 of the second volume, we have 
this general statement of the rule of law on this ques- 
tion: 

‘“‘Where the collision with the traveler results in 
his death, so that there is no direct evidence upon the 
question whether he did take the precautions re- 
quired by the rule prevailing in the particular state, 
of looking and listening, or stopping, looking and 
listening—whether the want of this evidence will be 
supplied by the presumption of right acting, the 
courts are divided. Those which cast the burden of 
negativing the existence of contributory negligence 
upon the plaintiff, and which consequently proceed 
upon the presumption of right acting in such cases, 
so that, if the railroad company kills the unfortunate 
traveler, it kills also the evidence upon which alone 
his surviving family may recover damages for their 
loss. In those jurisdictions where the person killed 
or injured is presumed, in the absence of evidence to 
the contrary, to have been in the exercise of ordinary 
care, and where the burden of alleging and proving 
contributory negligence as an affirmative defense 
rests upon the defendant, then, in the absence of any 
direct evidence upon the question whether the person 
killed looked or listened where that is the demand 
of the rule of the particular jurisdiction, it 
will be presumed that he did so. When 
there is no direct evidence that the traveler did not 
stop, look and listen before attempting to cross, it 
will be presumed that he did his duty in that regard 
and observed the proper precautions in the view of 
the courts indicated in the note. McBride v. 
Railroad, 19 Oreg. 64, 23 Pac. Rep. 814; Texas, etc., 
R. R. v. Gentry, 163 U. S. 353; Chesapeake, etc., R. R. 
v. Steele, 84 Fed. Rep. 93; Chicago, etc., R. R. v. 
Hinds, 56 Kan. 758; Petty v. Railroad, 88 Mo. 3806, 
Schum v. Pennsylvania Co., 107 Pa. St. 8, 62 Am. 





Rep. 468; Dalton v. Railroad, 104 Iowa, 26, 73 N. W. 
Rep. 349; Atchison, etc., R. R. Co. v. Hill, 57 Kan. 
139, 45 Pac. Rep. 581; Kimball v. Friend, 95 Va. 125, 
27S. E. Rep. 901; Huntress v. Railroad, 66 N. H. 185, 
49 1m. St. Rep. 600; Illinois, ete., R. R. v. Nowicki, 
148 Ill. 29, 35 N. E. Rep. 358. _On the other hand, the 
contrary will be the presumption, in the view of the 
courte indicated in the note to this statement. 
Livermore vy. Railroad, 163 Mass. 132; Walsh vy. 
Railroad Co., 171 Mass. 52. 50 N. E. Rep. 453; Evans- 
ville, etc., Rv. Co. v. Gentry, 147 Ind. 408, 44 N,. 
E. Rep. 311, 37 L. R. A. 878; Louisiana, etc,, R. R. v. 
Macdonald (Tex.), 52S. W. Rep. 649; Von Atzinger 
v. Railroad (N. Y.), 83 Hun, 120.” 

In Iowa the doctrine that a presumption of due 
care arises from the natural instincts of self-preser- 
vation has been developed to a greater extent than in 
any other state. In Hopkinson y. Knapp, 92 Iowa, 
828, 60 N. W. Rep. 653, it was said: ‘“‘It is true there 
isno affirmative evidence of due care on the part of 
the decedent to avoid the accident, and to enable 
plaintiff to recover it must be shown that decedent 
was free from negligence. Direct and positive evi- 
dence that decedent did net, by his own negligence, 
contribute to the injury, is not required. Where such 
evidence cannot be obtained, it is proper for the jury 
to consider the instincts of men which naturally lead 
them to avoid danger as evidence of due care on the 
part of the person injured.”? See also Baker v. Rail- 
road, 95 Towa, 171, 63 N. W. Rep. 667. In Reynold v. 
City of Keokuk, 72 Iowa, 372, 34. N. W. Rep. 167, it was 
held that the presumption does not arise where the 
injured person is living, and does or can teatify to the 
facts and circumstances and in what manner the 
injury was received, nor where the party to the suit 
can show by direct evidence what care was exercised 
by the deceased. Dunleavy v. Railroad, 66 Iowa, 435, 
23 N. W. Rep. 911. After commenting on the rule 
announced in these cases, Weaver J., dissenting in 
the principal case, said: ‘That this is a proper 
case for indulging the presumption from the 
natural instinct of self-preservation is upheld by the 
principle announced in every decision I have been 
abie to find in which such presumption is recognized 
as admissible under any circumstances. It is perfect- 
ly obvious that whether deceased was exercising 
reasonable care when he stepped from behind the 
moving wagon to the railroad track depends largely, 
if not entirely, upon the precaution exercised by him 
in going from the curb to the wagon. Of that fact no 
living witness can speak, and the presumption or in- 
ference we have been considering speaks for the 
dead.” See this dissenting opinion for discussion of 
authorities not already cited. 95 N. W. Rep. 168. 
See also Lawson on Presumptive Evidence, p. 188: 
Mynning v. Railroad, 64 Mich. 93. 








HUMOR OF THE LAW. 





One of Mr. Beck’s stories at the recent Hardwicke 
Society dinner was especially appreciated by the stu- 
dents. A general in the civil war applied at the close 
of the conflict for admission to the bar of the United 
States. A committee of three examiners reported 
that he had answered correctly two-thirds of the 
questions put to him. A judge, astonished at the 
general’s success, asked the chairman of the commit- 
tee what the questions were. ‘Well,’ he replied, 
the first was, ‘What is the rule in Shelly’s case?’ and 
the answer was, ‘Writing poetry.’ that was not cor- 
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rect. Then we asked him what was a ‘contigent re- 
mainder’ and a ‘vested interest,’ and he said he did 
not know. ‘That was correct, and we admitted him.” 


The German idea that the place for women is in the 
house and not in the church, led recently to a curious 
complication, which the Philadelphia Evening Tele- 
graph reports. In a small town in Pennsylvania there 
is a female preacher. One afternoon she was prepar- 
ing her sermon for the following Sunday, when she 
heard a timid knock at the parsonage door. She an- 
swered it herself, and found a bashful young German 
standing on the step. He was a stranger, but the 
minister greeted him pleasantly, and asked him what 
he wished. 

‘Dey say der minister lifed in dis house, hey?” 

“Yes, sir.” 

‘*Yess? Vell, I vant to kit marriet.”’ 

‘All right; I can marry you.” 

The German jammed his hat on his hea’, turned 
and hurried down the walk. 

‘‘What is the matter?’ called the parsoness after 
him. 

‘““You kits no chance mit me!” he called back. ‘“‘l 
don’t vant you; I haf got me a girl alreaty!” 
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1. ABATEMENT AND REVIVAL —Completing Pending 
Proceedings.—Surviving partners have the right to com- 
plete and prosecute proceedings instituted by the part- 
nership for the collection of a partnership demand.— 
Newman v. Gates, Ind.,67 N. K Rep. 468. 


2. ABATEMENT AND REVIVAL— Pendency of Another 
Action.—The plea of another action pending can only be 
supported by a showing that the former action was 
pending when the second action was begun.—Hirsch v. 
Manhattan Ry. Co., 82 N. Y. Supp. 754. 


3. ACCIDENT INSURANCE — Construction of Policy.— 
Cattle transported by rail held ‘in transit’? until un- 
loaded from the cars, within meaning of accident policy 
describing insured’s occupation as a stock dealer not 
tending in transit.—Loesch v. Union Casualty & Surety 
Co., Mo., 75 8. W. Rep. 621. 


4. ACCIDENT INSURANCE—Proof of Loss.—The furnish- 
ing of blanks for proof of loss under an accident policy 
held not a waiver of a forfeiture for breach of a condi- 
tion requiring notice of a post mortem examination.— 
Loesch v. Union Casualty & Surety Co., Mo., 75 S. W. 
Rep. 621. . 

5. ADVERSE POSSESSION— Conveyance by Widow.— 
Adverse possession of an entire tract, under a convey- 
anee by the owner’s widow of her dower interest therein, 
relates only to the life estate conveyed, and terminates 
therewith.—Beaty v. Clymer, Tex., 75 8. W. Rep. 540. 





6. APPEAL—Olerical Error.—An appellant’s failure to 
move the court below for the correction of a clerical 
errorin the amount for which judgment was rendered 
will not preclude the correction of the error on appeal.— 
Poerschke v. Horowitz, 82 N. Y. Supp. 742. 


7. APPEAL AND ERROR—Dismissal.—On motion to dis- 
miss appeals, the court will defer action on such ground, 
disposing of rights of parties, until the case is deter- 
mined on the merits.—Grasser v. Blank, La., 84 So. Rep. 
648. 

8. APPEAL AND ERROR—Party in Interest.—To entitle 
a party to an appeal, the record must affirmatively show 
that appellant is a party tu the controversy and has been 
prejudiced.—Brightwell v Bare, W. Va., 448. E. Rep. 160. 


9. APPEAL AND ERROR—Testimony of Witness.—W here 
the testimony of a witness does not appear in the rec- 
ord, it will be presumed that a refusal to permit the wit- 
ness to repeat his testimony in behalf of another varty 
was proper.—Gage v. City of Chicago, II].,67 N. E. Rep. 
477. 

10. APPEAL AND EKRROR—Verdict.—Where the verdict 
is for the right party, it will not be disturbed, though 
the court gave erroneous instructions.—Moore vy. Lin- 
dell Ry. Co. Mo., 75 8. W. Rep. 672. 


11. ARMY AND Nav £—Liability for Tort.—The national 
home for disabled volunteer soldiers held a part of the 
government of the United States, and cannot be sued in 
an action sounding in tort.—Overholser v. National 
Home for Disabled Volunteer Soldiers, Ohio, 67 N. E. 
Rep. 487. 


12. ASSOCIATIONS — Right to Divert Funds. — To di- 
vert the funds of a voluntary association to other pur- 
poses than those set forth in the constitution and by- 
laws requires the consent of every member —Kalbitzer 
v. Guodhue, W. Va., 44 8. E. Rep. 264. 


18. ATTORNEY AND CLIENT—Settlement.—Where par- 
ties have settled an action, the attorney for defendant 
cannot continue it to get costs against the plaintiff as 
compensation for services rendered his client.—Pome- 
ranz v. Marcus, 82 N. Y. Supp. 707. 


14. AUCTIONS AND AUCTIONEERS—Action on Bond.— 
Where a corporation executes and records a bond as 
auctioneer, in a suit against the surety on its bond for 
price of goods sold, defendants cannot urge that the 
corporation could not be un auctioneer under the law.— 
Lyon Bros. & Co. v. Stern, Kenney & Boze, La., 84 So. 
Rep. 641. 

15. BANKRUPTCY — Allowance to Widow. — Under 
Bankr. Act, § 8,80 Stat. ch 541, U. 8. Comp. St 1901, p. 
3425, and Rev. St. Conn. 1902, § 359,a federal district 
court, sitting in Connecticut as a court of bankruptcy, is 
entitled to make an allowance to a bankrupt’s widow, on 
hia death during the settlement of his estate.—in re 
Newton, U. 8. D. O., D. Conn., 122 Fed. Rep. 108. 


16. BANKRUPTCY—Compensation of Assignee.—An as- 
signment for the benefit of creditors, though an act of 
bankruptcy, held not fraudulent in law under the bank- 
rupt act; and hence the assignee was entitled to a rea- 
sonable compensation, on being compelled to turn over 
the proceeds of the property to the insolvent’s trustee 
in bankruptcy +-Summers v. Abbott, U. 8. C. C. of App., 
Eighth Circuit, 122 Fed. Rep. 36. 


17. BANKRUPTCY — Confirmation.— A composition be- 
tween a bankrupt and his creditors will not be con- 
firmed, under Bankr. Act 1898, ch. 541, § 12, cl. “d,” U. 8. 
Comp. 8t. 1901, p. 3427, where the bankrupt has destroyed, 
concealed or failed to keep books of account, to conceal 
his financial condition, as prohibited by section 14, cl. 
“b.”—In re Godwin, U 8. D.0., E. D. Pa., 122 Fed. Rep. 
lll. 

18. BANKRUPTCY—Enforcing Lien.—Equitable lien on 
partnership assets, created 18 months prior to filing of 
petition in bankruptcy, held paramount to rights of 
trustee, though the judgment establishing the validity 
of such lien was rendered within four months.—IJn re 
English, U. 8. D.0., W. D. N. Y., 199 Fed. Rep. 118. 
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19. BANKRUPTCY — Inspeetion of Accounts. — Under 
Bankr. Act, §§ 47, 49, Act July 1, 1898, ch. 541, 30 Stat. 557, 
558, U. S. Comp. St. 1901, p. 3439, a general creditor, who 
had also instituted reclamation proceedings against the 
trustee, held ahsolutely entitled to an inspection of the 
bankrupt’s accounts and papers in the hands of the 
trustee.—IJn re Sauer, U. 8. D. C., 8. D. N. Y., 122 Fed, 
Rep. 101. 

20. BANKRUPTCY—Involuntary Petition.—That the sec- 
retary and treasurer of a corporation in his individual 
capacity became assignee of a debtor to the corporation 
held not to estop the corporation from joining in an in- 
voluntary bankruptcy petition against such debtor.—In 
re Winston, U. 8. D. C., W. D. Tenn., 122 Fed. Rep. 187. 

21. BANKRUPTCY—Jurisdiction of Court.— A court of 
bankruptcy has jurisdiction to bring in an assignee for 
the benefit of creditors of the bankrupt under an assign- 
ment which constituted an act of bankruptcy, and to re- 
quire him to turn over to the trustee or account for the 
property which came into his bands under the assign- 
ment.—Jn re Thompson, U. 8. D. C.,8. D. N. Y., 122 Fed. 
Rep. 174. 

22. BANKRUPTCY — Preferences. — Where a bankrupt 
gave his note to a creditor, which he afterwards paid, 
the preference, if any, was in the payment, and not in 
the giving of the note, and must be considered as hav- 
ing been given at the date of such payment.—IJn re Wolf 
& Levy, U. S. D. C., W. D. Tenn., 122 Fed. Rep. 127. 

23. BENEFIT SOCIETIES—Delinquent.— The mere fact 
that a member of a fraternal insurance order had been 
permitted to pay two delinquent assessments held not 
to create a binding custom to receive delinquent assess- 
ments.—Fraternal Union of America v. Hurlock, Tex., 75 
S. W. Rep. 539. 

24. BILLS AND NOTES—Action in Agent.—An agent who 
buys anote with his principal’s money, and has it in- 
dorsed to himself, may sue thereon in his own name.— 
Cochran v. Siegfried, Tex ,75S. W. Rep 542. 

25. BILLS AND NOTES—Bona Fide Holder.—A plea that 
a note was procured by fraud is not good against a bona 
fide holder, unless the plea aver notice to him of such 
fraud.—Tower v. Whip, W. Va., 44 S. E. Rep. 179. 

26. BILLS AND NOTES—Indorsement.—W here a builder 
indorsed defendant’s note, in order that she might ob- 
tain money to erect certain buildings under a contract 
with such builder, the latter was an tndorser for value, 
and liable as such.—Vitkovitch v. Kleinpecke, Tex., 75 8. 
W. Rep. 544. 

27. BOUNDARIES — Separating the Ownership. — The 
owner of upland and tide water may separate the own- 
ership by the conveyance of the one and the retention 
of the other.—Dunton vy. Parker, Me., 54 Atl. Rep. 1115. 

28. BROKERS—Commissions.—A broker held not en- 
titled to commissions for sale of property, where he was 
not employed to sell the exact piece for which commis- 
sions were claimed.—Samuels v. Luckenbach, Pa., 54 
Atl. Rep. 1091. 

29. BURGLARY—Indictment.—One who watches while 
his confederate enters a house with intent to steal there- 
from is guilty of burglary as principal in the second de- 
gree.—McWhorter v. State, Ga., 448. E. Rep. 873. 

30. CANCELLATION OF INSTRUMENTS—Liability for Pur- 
chase-Money Notes.—A purchaser of land under a gen- 
eral warranty deed will not be compelled to pay the 
purchase money notes, where there has been a decree 
canceling the deed vesting title in his grantor because 
of fraud in procuring the deed.—Womelsdorf v. O’Con- 
nor, W. Va., 448. E. Rep. 191. 

31. CARRIERS—Injury to Passenger.—It is the duty ofa 
street car conductor to see that no passenger is in the 
act of alighting when he starts the car.—Memphis St. 
Ry. Co. v. Shaw, Tenn., 75 S. W. Rep. 713. 

82. CHATTEL MORTGAGES — Conditional Vendee. — A 
conditional vendee, while in possession of the chattels 
under contract of sale, has an interest which he may 
mortgage.—Cutting v. Whittemore, N. H.,54 Atl. Rep. 
1098. , 





33. CHATTEL MORTGAGES—Description of Property.— 
Under a mortgage on a cotton crop to be grown during 
a certain year in a specified county, the mortgagee could 
not maintain an action for cotton without proof that it 
was raised in the county specified, or during the year 
mentioned.—George M. Truss & Co. v. Byers, Ala_, 34 So. 
Rep. 616. 

34. CHATTEL MORTGAGES—Failure to Record.—An un- 
recorded chattel mortgage, which is good between the 
parties, is valid as against the mortgagor’s assignee for 
the benefit of creditors.—Jn re Thompson, U.S. D. C., 8. 
D. N. Y., 122 Fed. Rep. 174. 

35. CHATTEL MORTGAGES— Proprietary Negligence.— 
Right to manufacture and sell certain proprietary med- 
icine held capable of being mortgaged.—Tuttle v. Blow, 
Mo., 75 S. W. Rep. 617. 

36. CONSTITUTIONAL LAW—Forest Reservation.—Rule 
13, prescribed by the secretary of the interior, which 
prohibits the pasturage of sheep and goats in the forest 
reservations, unless by special permit, is valid and 
within the power conferred by congress to make regula- 
tions for the preservation of the forests thereon.—Das 
tervignes v. United States, U. S. C. C. of App., Ninth Cir- 
cuit, 122 Fed. Rep. 30. 

37. CONSTITUTIONAL LAW — Regulation Rates.—The 
regulation of the rates of a corporation autborized by 
the legislature to supply a municipality with water, is 
not in violation of the due process of law clause of the 
federal constitution.—City of Tampa v. Tampa Water- 
works Co., Fla., 34 So. Rep. 631. 

38. CONTRACT— Enforcement.—Where a contract re- 
cites the payment of $1 as its consideration, it is valid, 
although the sum was not actually paid.—Southern Bell 
Telephone & Telegraph Co. v. Harris, Ga., 448. E. Rep. 
885. 

39. CONTRACTS—Legality of Employment.—Owner of 
goods has right to employ agent to sell them to govern- 
ment.—Swift v. Aspell & Co., 82 N. Y. Supp. 659. 

40. CONTRACTS—Right of State to Interfere.—The peo- 
ple of the state have not the power, through the courts, 
to protect persons of full age, sound mind, and laboring 
under no disability, from foolish contracts.—Equitable 
Loan & Security Co. v. Waring, Ga., 44 8. E. Rep. 320. 


41. CORPORATIONS — Discrimination Between Stock- 
holders.—Certificates of indebtedness issued by a corpo- 
ration to stockholders of a certain class, the effect of 
whichis to guaranty them fixed dividends for a certain 
time, regardless of the earnings of the corporation, are 
void.—National Salt Co. v. Ingraham, U. 8. C. C. of App., 
Second Circuit, 122 Fed. Rep. 40. 

42. CORPORATIONS — Officers.— The fact that one is 
treasurer of a corporation does not give him authority 
to bind it by a statement that a sum due by another cor- 
poration will be paid by the one of which he was treas- 
urer.—Rider & Driver Pub. Co. vy. Rough Rider Horse- 
shoe Co., 82 N. Y. Supp. 765. 

43. CORPORATIONS—Organized Under Federal Law.—A 
corporation created and organized under the federal 
law is adomestic corporation in each state in which it 
transacts business.—Jn re Cushing’s Estate, 82 N. Y. 
Supp. 795. 

44. CORPORATIONS—Subsequent Ratification.—Wherea 
corporation has power to transfer all of its property by 
a vote of a majority of its stock, such a transfer, made by 
its directors, without actual fraud, may be validated by 
a subsequent ratification by the stockholders.—Metcalf 
v. American School Furniture Co., U. 8.C.C., W. D.N. 
Y., 122 Fed. Rep. 115. 

45. CRIMINAL TRIAL—Evidence.—A defendant held not 
prejudiced by a talesman entering the jury box and hav- 
ing aconversation with one of the five or six jurymen 
accepted and sworn.—Stiles v. State, Tex., 75S. W. Rep 
511. 

46. CRIMINAL TRIAL—Evidence.—Testimony by witness, 
given on his examination in chief, as to certain entries 
showing the ages of his daughters, held inadmissible. 
Twiggs v. State, Tex., 75 S. W.Rep. 531. 
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47. CRIMINAL TRIAL—Jury.—Jurors are to be made com- 
fortable for the night after they have been locked up, 
whether before or after they find their verdict.— State v. 
Riggs, La., 34 So. Rep. 655. 


48. CRIMINAL TRIAL—Verdict.—Where a judge is in- 
formed by some jurors that there is no likelihood of an 
agreement, and by others that it is doubtful, it is not 
error for him to state that he did not wish to force them 
to a verdict, but that he would stay with them during 
the day —Jones Vv. State, Ga., 44 8. E. Rep. 877. 


49. CRIMINAL TRIAL — Witnesses.—Where defendant 
married the prosecuting witness the day before his trial 
to suppress her testimony, placing her on the stand and 
compelling defendant to object to her testimony on the 
ground that she was his wife, held prejudicial error.— 
Moore v. State, Tex., 75S. W. Rep. 497. 


50. DEDICATION—Railroads.—A railroad may dedicate 
some of its lands to public use for a highway, if it does 
not materially interfere with the purposes of its incor- 
poration.—Hast v. Piedmont & C. R. Co., W. Va., 448. E. 
Rep. 155. 

51. DEEDsS—Description of Land.—The application of 
the description in a deed to the land is for the jury, and 
parol evidence is admissible to aid in making the appli- 
cation.—Snooks v. Wingfield, W. Va., 44 8. E. Rep. 277. 


52. DESCENT AND DISTRIBUTION — Subsequent Mar- 
riage.— Where an unmarried person makes a donation 
of real property, and later marries and children are 
born, such children, after the donor’s death, have no re- 
course on the property so donated on the plea of im- 
pairment of their legitime as forced heirs.—Grasser v. 
Blank, La., 34 So. Rep. 648. 

53. DISCOVERY—Trust Fund.—In an action to reach a 
part of the income from a trust fund, plaintiff held enti- 
tled to an examination of witnesses before trial.—Corn 
Exchange Bank v. Lorillard, 82 N. Y. Supp. 641. 

54. DRaINs—Conmissioners.—Though two of the three 
commissioners appointed to lay out a new drainage dis 
trict are competent to act, their action will be void if the 
third one is incompetent.—KIng’s Lake Drainage & Levee 
Dist. v. Jamison, Mo., 75S. W. Rep. 679. 

55. EASEMENTS — Adverse User.—Use of passageway, 
acquired by adverse enjoyment of 40 years, cannot be 
restrained by injunction.—Winne v. Winne,82N. Y. Supp. 
647. ° 

56. EJECTMENT—Estoppel —A defendant in ejectment 
is not estopped to dispute plaintiffs’ title by having ac- 
cepted a deed from their mother after their father’s 
death; it not appearing that her dower interest was as- 
signed.—Oaudle v. Long, N. Car., 448. KE. Rep. 368. 


57, EJECTMENT—Judgment.—Defendant in ejectment 
held not liable for rents after taking possession by re- 
ceiver, and hence entitled to recover'them on reversing 
plaintiff's judgment.—Colbern v. Yantis, Mo.,75 8. W. 
Rep. 658. 

58. Equiry—Liens.—Equity will not sanction the bring- 
ing of a number of suits to enforce liens against the real 
estate of a debtor, and thus unnecessarily harass and 
oppress him.—Peery v. Elliott, Va:, 44S. E. Rep. $19. 


59. ESTOPPEL—Mistake.— Where by ignorance or error 
one has done himself an injury, which cannot be re- 
paired without breaking in upon the right of another, the 
error cannot be corrected.—Henderson Vv. Shaffer, La., 34 
So. Rep. 644. 


60. ESTOPPEL—Res Judicata.—Plaintiffs held estopped 
to allege that plaintiffs and defendant were not adver- 
sary partiesin a prior suit,and that therefore a judg- 
ment rendered therein was not res judicata.—Fiene v. 
Kirchoff, Mo., 75 8. W. Rep. 608. 

61. EVIDENCE—Abstract of Judgment.—A mere ab- 
stract, not being a copy of the judgment, does not prove 
its existence, if controverted.—Thompson & Lively v. 
Mann, W. Va., 448. E. Rep. 246. 

62. EVIDENCE—Admissicn.—Wife’s failure to interrupt 
judicial proceeding, to deny truth of testimony being 





given as to her hostile statement against plaintiff, held 
not an admission, admissible when she became a witness 
for her defendant husband ona sub t trial.—Horan 
v. Byrnes, N. H., 54 Atl. Rep. 945. 

63. EVIDENCE—Expert Opinion.—Opinions of expert 
witnesses must be disregarded, if formed without the aid 
of facts necessary to enable the witnesses to come toa 
conclusion.—McQuade v. Metropolitan St. Ry. Co., 82 N. 
Y. Supp. 720. ’ 


64. EXCEPTIONS, BILL OF—Mandamus.—Mandamus will 
not be granted to compel a trial judge to certify a bill of 
exceptions, which he states under oath does not contain 
atrue record of the trial.—State v. Maiden, Tenn., 75 8. 
W. Rep. 710. 

65. EXECUTORS AND ADMINISTRATORS—Accounting.— 
Administrator held not liable to account for moneys 
coming into his hands as guardian of another.—In re 
Maybee’s Estate, 82N.Y Supp. 809. 


66. EXECUTORS AND ADMINISTRATORS—Oollection of 
Rents.— Where an executor has charge of five houses, he 
may employ his own son to collect the rents, paying him 
only the customary rates therefor.—In re Wagner, 82 N. 
Y. Supp. 797. 

67. EXECUTORS AND ADMINISTRATORS—Failure to De 
fend Suit.—Act of an administrator in procuring a wit- 
ness in support of aclaim against the estate, and in not 
making defense thereto, held not to render sale of realty 
void as a matter of law.—Morrow Vv. Cole, N. Car., 448. 
E. Rep. 370. 

68. FIRE INSURANCE — Representation as to Title — 
Where an insurance company issues a policy without 
any application or representation as to the title, it can- 
not complain, after loss, that the interest of insured was 
not correctly stated.—Union Assur. Soc. v. Nalls, Va., 44 
8. E. Rep. 896. 

69. FRANCHISES—Oonstruction.—A public grant of fran- 
chises or privileges is to be strictly construed against the 
grantee and in favor of the public, and nothing will pass 
except what is granted in clear and explicit terms.—City 
of Helena v. Helena Waterworks Co., U. 8. C. C. of App., 
Ninth Circuit, 122 Fed. Rep. 1. 


70. FRAUDULENT CONVEYANCES—AcCtion to Set Aside.— 
Judgment creditors held not entitled to a judgment 
against their debtor and his father for damages as for an 
alleged fraudulent confession of judgment and transfer 
of property.—Bridgham v. Kelly, 82 N. Y. Supp. 554. 

71. FRAUDULENT CONVEYANCES—Burden of Proof.—In 
acontest between the creditors of the husband and the 
wife, the burden of proof is on her to show by clear and 
satisfactory evidence the bona fides of the transaction 
transferring to her his property.—Baker v. Watts, Va., 44 
8. E. Rep. 929. 

72, FRAUDULENT CONVEYANCES—Deed of Trust.—Where 
a trust deed was given to secure an existing debt, but 
with intent to defraud creditors the deed was made to 
secure an excessive sum, it was void as a whole.—Bates 
County Bank v. Gailey, Mo., 75 S. W. Rep. 646. 


78. FRAUDULENT CONVEYANCES — Equity.—Where a 
debtor purchased land and caused the title to be con- 
veyed by athird person to his wife, his creditor must re- 
sort to equity to reach the property standing in the name 
of the wife.—Fletcher v. Tuttle, Me., 54 Atl. Rep. 1110. 


74. FRAUDULENT CONVEYANCES—Husband and Wife.— 
A conveyance by a husband to his wife of property worth 
less than $1,000 cannot be questioned by the husband’s 
creditors.—Skinner v. Jennings, Ala. , 34 So. Rep. 622. 

75. GAMING—Dealing in Futures.—A person dealing in 
futures by placing the orders of purchasers with brokers 
in other cities, held to come within the provisions of 
Pen. Code, art. 377.—Fullerton v. State, Tex.,75 S. W. 
Rep. 534. 

76. GARNISHMENT — Foreign Oorporations. — Foreign 
corporations are subject to garnishment when doing 
business in the state in which the garnishment issues 
to such extent as to have become domiciled therein.— 
Pennsylvania R. Co. v. Rogers, W. Va., 448. E. Rep. 300. 
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77. GARNISHMENT — Right Under Attachment. — The 
right under attachment of the plaintiff, when defend- 
ant’s right is subject to a right of the garnishee under a 
contract with defendant, is likewise subject to the same 
right.—Wall v. Norfolk & W. li. Co., W. Va., 44S. E. Rep. 
294. 

78. GARNISHMENT — Trust Deed. —  evy by garnish- 
ment on surplus proceeds arising from sale under deed 
of trust held not to defeat lien of second mortgagee 
thereon. — Jackson y. Coffman, Tenn., 75S. W. Rep. 718. 


73. GUARDIAN AND WARD — Testamentary Guardian.— 
One to whom parental power over a minor is awarded 
has no power to appoint atestamentary guardian for 
such child.—Lamar Vv. Harris, Ga., 44 8. E. Rep. 866. 

80. HIGHWAYS — Municipal Corporations.—Whether a 
summer road, along which plaintiff was driving when 
injured, was part of the main street alongside of which 
it ran, held to be for the jury. — Haller v. City of St. 
Louis, Mo., 75 8. W. Rep. 613. 

81. HOMESTEAD — Mortgage.— Where a homestead was 
set apart under the Constitution of 1868, and a mortgage 
on the homestead was given in 1898, mortgagor, in fore- 
closure, could set up the homestead in defense. — Ach & 
Co. v. Milam, Ga., 44S. E. Rep. 870 

82. HOMICIDE — Evidence.—The doctrine of the admis- 
sibility of evidence of decedent’s character as a vicious 
man, to show who was tbe aggressor, does not apply 
where the evidence concerning the homicide is positive 
and merely conflicting. — Connell y. State, Tex., 75 S. W. 
Rep. 512. 

83. HOMICIDE — Justifiable.—Homicide committed by 
husband in preventing wife’s father from taking her 
from him held justifiable, if necessary; otherwise, man- 
slaughter only.—Cole vy. State, Tex., 75 S. W. Rep. 527. 

84. HUSBAND AND WIFE—Estate by Entirety. — Where 
land is purchased by a husband and wife, each furnish- 
ing a portion of the purchase money, an estate in en- 
tirety is created.—Ray v. Long, N. Car., 44 S. E. Rep. 652. 

85 INFANTS — Cancellation of Deed.—Where an infant 
tiles a bill, seeking relief by. way of cancellation ofa 
deed and an accounting, consequent on the reversal of 
the decree, which he seeks to set aside, held that the 
suit is not a collateral, but a direct, attack on the erro- 
neous decree.—Stewart v. Tennant, W. Va., 44S. E. Rep. 
223. 

86. INFANTS — Failure to Set up Usury. — A person ow- 
ing a usurious debt, who is a party toasuit in equity 
and fails to set up such defense, is thereafter barred 
therefrom. — Snyder v. Middle States Loan, Building & 
Construction Co., W. Va., 448. E. Rep. 250. 

87. INFANTS — Laches. — Where an infant proceeds 
promptly, upon attaining his majority, to show cause 
against a decree, the defense of laches cannot be made. 
—Stewart v. Tennant, W. Va., 44.8. E. Rep. 223. 

88. INJUNCTION—Maintenance of Culvert.—An injunc- 
tion forbidding defendant ‘from causing or negligently 
permitting” a culvert to be obstructed does not make 
defendant liable therefor. — Corwin v. Erie R. Co.,82N. 
Y. Supp. 753. 

89. INJUNCTION — Multiplicity of Actions. — Where the 
record clearly shows that all matters in dispute between 


the parties could be settled in the pending action, and’ 


that plaintiffs could not be injured, an injunction to 
prevent multiplicity of suits held properly granted.— 
Featherstone v. Curr, N. Car., 448. E. Rep. 592. 

90. INTEREST — Recovery.—W here there was no agree- 
ment to pay interest on a loan, demand for the amount 
due and the date of such demand must be alleged and 
proved in order to justify a judgment for interest. — 
Shinn vy. Wooderson, Mo., 75S. W. Rep 687. 

91. INTOXICATING LIQUORS — Local Option Law. — The 
local option law held to prohibit the sale of alcohol by 
wholesale druggists to retail] druggists for medicinal 
purposes. — Greiner-Kelley Drug Co. v. Truett, Tex., 75 
S. W. Rep. 536. 

92. INTOXICATING LIQUORS — Prohibitory Law.—An act 
prohibiting the sale of intoxicating liquors in a given 





place does not suspend the operation of a general law 
making penal the sale in place where sale is prohibited 
bv law.—Barker v. State, Ga., 44S. E. Rep. 874. 


93. JUDGMENT — Mechanics’ Liens. — A justice’s judg- 
ment, in an action to foreclose a mechanic’s lien, find- 
ing that purchasers of the land were the owners on the 
day the delivery of materials began, held not res judicata 
of the question.—Wilson v. Lubke, Mo., 75 S. W. Rep. 602. 


94. JUDGMENT — Res Judicata.—A judgment, in an ac- 
tion upon a contract, holding the contract void and un- 
enforceable, held a bar toa subsequent suit between 
the parties based on the same contract, though for dif- 
ferent moneys. — Hirshbach v. Ketchum, 82 N. Y. Supp. 
739. 

95. JUDGMENT — Special Judge.—a judgment rendered 
by a special judge is neither void nor reversible because 
he did not take the oath provided by Const. art. 4, §5.— 
Tower v. Whip, W. Va., 44S. E. Rep. 179. 


96. JURY — Constitutionality. — The placing in the box 
of the names of jurors out considering a case, without 
drawing the name of a venireinan whose name had been 
inadvertently omitted, held error.—Stone v. State, Ala., 
34 So. Rep. 629. 

97. LANDLORD AND TENANT — Construction of Lease.— 
Unless a lease provides for repairs by a landlord, he is 
not bound to either repair or rebuild in case of an acci- 
dental destruction. — Arbenz v. Exley, Watkins & Co., 
W. Va., 44.8. E. Rep. 149. 

98. LANDLORD AND TENANT—Lease.—A tenant of land 
must pay rent for his term, though a building on it is 
totally destroyed by fire, unless the lease provides 
otherwise. — Arbenz v. Exley, Watkins & Co., W. Va., 44 
S. E. Rep. 149. 

99. LIBEL AND SLANDER — Conspiracy.—W here a con- 
spiracy to publish a libel is shown, all the conspirators 
are responsible for allofthe publications, though no 
one of them was concerned in all. — Cranfill v. Hayden, 
Tex., 75 8S. W. Rep. 573. 

100. LIFE EsTATES — Remainderman.—The possession 
of the grantee of a life tenant does not become adverse 
to the remainderman until the life tenant’s death.— 
Beaty v. Clymer, Tex., 75S. W. Rep. 540. 


101. LIFE INSURANCE — Waiver of Clause by Agent.—A 
general agent of an insurance company may waive any 
stipulation in the policy, notwithstanding a clause in 
the policy forbidding it. — Gwaltuey v. Provident Sav. 
Life Assur. Soc., N. Car., 44 8. E. Rep. 659. 


102. LOGS AND LOGGING — Lien for Labor. — One who 
contracts to cut and haul all the logs and lumber ofa 
definite tract ata fixed price held not entitled to a lien 
for such labor as he personally performs.—Littlefield vy. 
Morrill, Me., 54 Atl. Rep. 1109. 

103. LOTTERIES—Unlawful Business.—The fact that an 
enterprise depends for success to some extent on for- 
feitures and lapses is not alone sufficient to render it 
uniawful. — Equitable Loan & Security Co. v. Waring, 
Ga., 44S. E. Rep. 320. 

104. MANDAMUS — Expelled Member. — Mandamus will 
not lie to compel an unincorporated association to rein- 
state an expelled member. — Weidenfeld v. Keppler, 82 
N. Y. Supp. 634. 

105. MANDAMUS — Land Commissioner.— A land com- 
missioner cannot be compelled by mandamus to sell land 
previously sold to an alleged minor, where he would be 
required to determine the question of minority.—Boozer 
v. Terrell, Tex., 75 8. W. Rep. 482 

106. WITNESSES — Perjury. — In a prosecution for per- 
jury, the court did not errin permitting the prosecution 
to aska witness for his defense, who was a gambler, 
what his occupation was. — McLeod vy. State, Tex., 75S. 
W. Rep. 522. 

107. WITNESSES — Refreshing Memory.—In a prosecu- 
tion for patricide, a witness is properly allowed to re- 
fresh his memory by a copy transcribed from his steno- 
graphic notes, taken on a former hearing. — Connell v, 
State, Tex., 75S. W. Rep. 512. 
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